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LEGAL EDUCATION IN ENGLAND. 


HEN Fortescue wrote his famous dialogue in praise of 
the laws of England, he dwelt with grateful approba- 
tion on the advantages enjoyed by the students of the Inns 
of Court and Chancery. ‘These unincorporated societies 
were constituted somewhat on the model of the incorporated 
colleges of Oxford and Cambridge—the benchers answering 
to the fellows of a college, the barristers to its graduate 
alumni, and the students to its undergraduates. And as the 
colleges stood iv loco parentis to their undergraduates, the 
Inns also took an interest in the moral and social welfare of 
their young men, and encouraged them in the practice of 
arts, such as music and dancing, which were beyond the 
scope of their merely professional training. ‘To Fortescue it 
seemed obvious that English law could not be taught at the 
universities. All university instruction, he argued, must be 
in Latin; the laws of England must be expounded in three 
languages—English, French (lawyers’ French), and Latin. 
It was quite in accordance with English habits that the 
training and discipline of the profession should be under- 





taken by an accidental group of self-governing societies, 
independent of patronage, and almost entirely free from 
external regulation. But if this form of organisation had its 
advantages, it had also some serious defects. We do not 
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gather from Fortescue’s description that the Inns of Court 
made any attempt to teach law in a systematic and compre- 
hensive way; then, as now, the student learned his business 
mainly by rule of thumb. He argued cases with his fellow- 
students; he collected precedents ; he attended the Courts ; 
if he was industrious, he became, in time, a wary pleader, 
ready with a reference to the year-books for any proposition 
he advanced. In Continental schools of law, the study of 
the Roman texts kept alive the great idea embodied in the 
“law of nature ”—the idea that there is a standard of reason 
and sound policy to which the rules of every particular 
system of law ought, as far as possible, to conform. But in 
England the civil law was invoked in aid of the pretensions 
of the Empire and the Papacy ; it was quoted in support of 
the prerogative claims of the king, and the “ preetorian ” 
jurisdiction of the chancellor. The common lawyers ignored 
and disliked it; they saw no need for any legal remedies, 
except such as could be had within the limits of what 
Mr. Maitland calls “the closed cycle of original writs.” 
This obstinate attachment to the customary forms of justice 
is often found in combination with the love of political 
liberty. As Montesquieu has observed, it is by despotic 
rulers, like Justinian and Cromwell, that projects of law 
reform have usually been proposed ; a self-governing people 
clings to its old ways, and has no wish to have them brought 
into harmony with general principles. 

The revival of learning produced a marked effect on legal 
literature in Western Europe. We may not say that new 
discoveries were made; the jurist is not a discoverer; he 
only labours to render explicit what honest men of business 
instinctively understand. But in the great law books of the 
sixteenth century we discern the working of a new influence. 
Medieval law was authoritative in its spirit, and textual in 
its methods. The scholars of the Renaissance handled their 
texts in a critical spirit; they brought institutions to the 
test of reason. In France, for example, Charles du Moulin 
tried to show how the details of feudal custom might be 
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harmonised by the application of principles; his writings 
gave impulse and direction to the movement which ulti- 
mately resulted in the formation of the Codes. English law 
preferred to remain medieval. ‘The age of Shakspeare is also 
the age of Edward Coke, who may stand as an accomplished 
type of the kind of lawyer produced by the Inns of Court. 
He deserves the praise that is due to unflinching industry ; 
and the struggle between the Scotch pedantry of King James 
and the English pedantry of the Chief Justice, is one of the 
most interesting episodes in constitutional history. but the 
writings of Coke are wanting in almost all the qualities that 
go to make a great lawyer. He is not even good in his own 
special English line of work. His reports are still cited, with 
fond partiality, as “the Reports,” but with all their consider- 
able merits, they very often fail to tell us just what we want 
to know. His method is, to present the results of an argu- 
ment, recording only what he takes to be good law, instead 
of putting down in a short compass what was actually said 
by counsel and judges. He is imbued with the English 
notion that cases are the law, whereas they are merely 
illustrations of the practical application of the law. 

No great institutional book was to be expected from 
lawyers trained under the influence of Coke and of other 
sages, who drew their knowledge almost exclusively from 
reports and abridgments. Bacon, Coke’s great rival in love 
and in law,(a) might have written such a book, if he had not 
preferred to take all knowledge to be his province. The 
tradition of Bracton survived, but his treatise belonged to 
the thirteenth century, and could aot supply the missing 
element in the legal education of the seventeenth. In 
Scotland Stair woke the mind of the profession with the 








(a) “ Love” is perhaps hardly the correct term ; they were suitors for the 
hand of Elizabeth Hatton, who was a considerable heiress. Coke, having 
obtained the lady’s consent, was so anxious to make sure of her that he persuaded 
her to enter into an irregular marriage. On being taken to task by Queen 
Elizabeth, he pleaded ignorance of the law. He was the Queen’s Attorney- 
General at the time. 
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question, Whether law may, or should, be handled as a 
rational discipline ? and showed by example that the question 
ought to be answered in the affirmative. In France Domat 
was encouraged by persons of high judicial rank to under- 
take and execute the great work in which the laws, which he 
helped to administer, were expounded in their “natural ” 
order. No English work of the same period can be placed 
in comparison with Stair or Domat. Hale’s “ Analysis” was 
a well-meant but, on the whole, an unsuccessful effort ; for 
the learned analyst, though he was familiar with all the 
details of English practice, was very imperfectly trained in 
the elements and principles of his subject. 

It is interesting to compare the curriculum of precedents 
and cases which was thought sufficient in England with the 
course of study marked out for his son by the Chancellor 
Daguesseau. Assuming that his pupil is well-grounded in 
philosophy and the humanities, the Chancellor encourages 
him to proceed to the subjects which every lawyer should 
know—religion, history, jurisprudence, and polite letters. 
In jurisprudence he has to begin with Cicero, “De Legibus,” 
and Plato’s “ Republic.” He is then to go through a list of 
books on the history and principles of Roman law, including 
the “ Prolegomena” of Grotius and the prefatory treatise of 
Domat. Having mastered these authors, the student will be 
qualified to enter on the study of Justinian’s “ Institutes.” 
[t is not necessary to follow the learned Chancellor into the 
details of his plan; enough has been said to show that he, 
like Stair, thought that the law might and should be handled 
as a rational discipline. He exhorts his son to give special 
attention to the law of nature, that standard of reason and 
justice by which all particular rules and usages are to be 
tried. 

In the eighteenth century English law was to a con- 
siderable extent refashioned by a succession of able judges, 
whose general culture was wide enough to emancipate 
them from the prejudices of Westminster Hall. Lord 
Hardwicke found time to make himself acquainted with 
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the Roman law, as expounded by the Dutch civilians, 
and in some of his best known judgments he makes 
effective application of the Roman texts. Lord Mans- 
field’s habitual use of the Pandects and the Commentators 
drew upon him the ignorant censure of Junius. Regarded 
merely as a lawyer, Blackstone cannot claim to rank as 
the equal of these two great men; but in the history 
of legal education he has a very high place of his own. 
His Oxford lectures furnished him with the substance 
of the “Commentaries,” in which, as Bentham says, juris- 
prudence was taught to speak the language of the scholar 
and the gentleman. For the first time since Bracton, 
an English writer sat down to give a general description 
of the law, expressed in language which students and 
even laymen could read without disgust. The defects of 
this famous book have been exposed with superfluous 
precision by the ‘“censorial” jurists of a succeeding 
generation; but neither Bentham nor Austin ever wrote 
anything half so good as the ‘“‘Commentaries.” No legal 
treatise, unless perhaps the ‘ Esprit des Lois,” enjoyed 
a greater popularity at the time of its appearance; and 
none has endured a harder fate. Editor after editor 
has gone to work upon it, cutting out and writing in, 
and the net result is, a very bad book with a very good 
index. Retaining all their original defects, deprived of 
all their original merits, the ‘‘Commentaries” still hold 
their ground, because nothing has been done to super- 
sede them. 

When London became a large city, and the leaders 
of the profession moved westward from Temple Bar, the 
Inns of Court settled down into a state of contented 
inactivity. Readings and moots were discontinued, and 
students were admitted to the Bar without being required 
to prove that they knew any law. I| am not going to 
maintain that the results of this policy of non-interference 
were altogether bad. Lectures and examinations are 
useful to the ordimary man; but they sometimes hinder 
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the man of exceptional ability, and prevent him from 
getting at the heart of his subjects by his own efforts. 
Lord Stowell and Lord Eldon may have owed little to 
Oxford and Lincoln’s Inn; these places of learning could 
at least supply them with books, and their own native 
energy did the rest. But even in the judgments of these 
and other great English judges we note the defects which 
are due to a want of systematic legal training. In tracing 
the history of our characteristic doctrines from case to 
case, we seem to be watching the efforts of a race of 
giants, working in the dark. . 

The period of active enquiry and reform, which was 
inaugurated by the Whigs in 1830, has left its mark upon 
the four Inns of Court. A royal commission was appointed 
in 1855 to consider the whole question of legal education. 
No legislation was then thought necessary, but the Inns 
of their own accord established a fairly satisfactory examina- 
tion to be passed by candidates for the Bar. They 
also made some attempt to organise a system of lectures, 
and a permanent Council was established to  super- 
intend the education and examination of students. The 
Benchers of each Inn elect five of their own number to 
represent them in the Council. In all its characteristics 
the Council is a faithful epitome of the bodies which it 
represents. As everybody knows, the Benchers of each 
Inn are elected by co-optation; and the practice is, to 
elect the judges and successful practitioners who belong 
to the Inn. Except in the case of Cabinet Ministers, no 
personal distinction, other than professional success, is 
held to qualify for election. If the Inns were concerned 
only with the discipline and etiquette of the Bar, these 
conventions might perhaps be considered reasonable; but 
it is a great misfortune that legal education should be 
at the mercy of a body of gentlemen who have, speaking 
generally, no knowledge of or interest in the subject. It 
may be said that the Benchers are the only people who 
know what are the resources of their respective societies, 
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in men and money. But if we desire to found a great 
school, we ought to know first what we are to aim at, 
and this is just what the Council has never been able 
to discover. 

Throughout its history, the policy of the Council has 
been to make only temporary arrangements, to keep control 
and patronage as far as possible in its own hands. Of 
this disastrous course of conduct its last recorded act may 
serve as an example. Hitherto the readers and lecturers 
have held office for three years. This term was too short 
if able men were to be attracted; re-appointment might, 
therefore, have been allowed to become the established 
usage. But the Council is determined not to be bound 
by any established usage. It has just resolved to dismiss 
every teacher who has served more than six years. New 
lecturers and readers are to be appointed for one year only, 
and they are warned that at the end of the year their 
salaries may be reduced. The Council clings to the notion, 
once prevalent among patrons and governors of charity 
schools, that teaching is a light and easy form of mechanical 
labour, and that a teacher’s place is the appropriate sol- 
atium for any decent person who cannot make a living 
in business. There are, no doubt, members of the Council 
who would decline to apply this doctrine to the teaching 
of literature and science. But they hold, with the venerable 
judge who has lately said farewell to the Courts, that 
“English law is not a science.” They learned it themselves 
by practice, and they doubt the value of the knowledge 
which can be obtained from systematic books or lectures. 

While the Council has been studying how not to do it, 
the Universities have been working hard to raise the 
standard of legal learning. Oxford and Cambridge have 
made provision for the needs of a large body of law students, 
and they command the services of a highly competent 
staff of teachers. It is, to me, an ungrateful task to find 
fault with institutions to which I am bound by gratitude 
and long association; but I cannot help thinking that the 
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ancient Universities committed a serious mistake when they 
placed law among the subjects which qualify for the 
degree of B.A. Law is not and never was one of the 
liberal arts; it is a special study to which a man should 
proceed when he has been well grounded in philosophy 
and the humanities. It is generally admitted at Oxford 
that a man of superior ability who means to go to the 
Bar should begin by taking honours in Literee Humaniores ; 
the best men seldom begin the study of law until they 
go to London. ‘The honour school of law is regarded as 
a good school for men of limited ambition, who have no 
taste for philosophy, and prefer to read “something useful.” 
The examination for the degree of B.C.L. is organised on 
better lines; candidates for this degree must be at least 
Bachelors of Arts, and the standard is so high that the 
three letters after a man’s name may be taken to indicate 
that he knows his books. 

Durham has a small and not very ambitious school of 
law. It is to be regretted that this University gives the 
degrees of B.C.L. and D.C.L. on much easier terms than 
they can be obtained at Oxford. The colleges which con- 
stitute the Victoria University have made a good beginning ; 
it is to be hoped that they may yet do much to encourage 
the study of law in the north of England. If the leaders 
of the profession in Liverpool, Manchester, and Leeds were 
alive to their duty in this matter, students would not be 
wanting; but at present the aspiring teacher has to 
struggle with some prejudice and much apathetic in- 
difference. 

When a student has passed through the legal curriculum 
of a properly organised University, it is plainly unnecessary 
to take him over the same ground again in his preparation 
for the Bar. The Inns of Court should accept an honour 
degree in law as a sufficient proof of book-knowledge ; if they 
choose to require their students to attend the chambers of a 
practising lawyer, or to pass an examination in procedure and 
conveyancing before they are called, no reasonable objection 
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could be taken to such a rule. But no arrangement of this 
kind is likely to meet with the approval of the Council of 
Legal Education. Not long ago the Oxford Faculty of Law 
requested the Council to consider a scheme by which the 
B.C.L. degree, or first or second class honours in the law 
school, might be accepted as entitling a student to exemption 
from the Bar examination. The Council was civil, but it was 
also immovable, and the scheme came to nothing. A dis- 
tinguished Bencher of my own Inn, not a member of the 
Council, told me he was surprised that Oxford should think 
it worth while to present such a proposal. ‘‘ Your proposi- 
tion,” he said, “is perfectly reasonable ; but how can the Inns 
agree to it? If they make any change, if they give up any 
of the work they now do, they call attention to their own 
position. Questions will be asked in the House of Commons, 
and a Commission will probably be appointed, with the usual 
results.” 

I have seen too much of commissions to have much belief 
in that form of remedy; but if the Inns of Court persist in 
their present policy, there is reason to fear that the Parlia- 
mentary steam-roller may appear in the Temple gardens, aud 
that many harmless traditions and customs may be obliter- 
ated beyond recovery. There is, I am glad to say, some 
prospect that the power of Parliament may be brought to 
bear indirectly, and that the school of law projected by Lord 
Russell of Killowen may be founded without destroying other 
institutions to make way for it. If the Government adheres 
to its plan of last session, a teaching University will shortly 
be provided for London. The Law Faculty of the University 
will, we may hope, be so constituted as to place it on a level 
with Oxford and Cambridge; and the Inns of Court may 
reasonably be expected and, if necessary, required to provide 
an adequate endowment. My impression is, that the Inns 
would guarantee an adequate sum, if a general enquiry into 
their revenues and expenditure were suggested as a possible 
alternative. 

In the new School of Law there should be at least five 
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professorial chairs, and about the same number of reader- 
ships ; and the readers should be required to give tutorial 
instruction in addition to their public lectures. The whole 
work of the school should be organised, as at Oxford, by a 
Faculty Board, and on this Board the Inns of Court and the 
Incorporated Law Society should be represented. It would 
not be necessary to sink money in new buildings; the halls 
and lecture-rooms now in use would probably be found 
sufficient for all practical purposes. 

There is, I believe, no active desire in any quarter to 
deprive the professional authorities of the right to prescribe 
the terms on which students may be admitted to practise. 
But the proposed School of Law would relieve them of the 
duty of organising lectures of their own; and they would 
cease to act as examining bodies, unless it should be found 
desirable to provide a separate examination for students who 
have not had the opportunity of going through one of the 
regular courses of study. The Council of Legal Education 
may disappear, but I venture to suggest that a new Council 
might be created, with powers somewhat similar to those of 
the General Medical Council. Such a body might be of 
great use in raising the standard of legal education through- 
out England. I do not anticipate that Oxford, Cambridge, 
or Victoria would object to be brought into relation with a 
central authority, provided always that the duty of inspect- 
ing and reporting on their arrangements is entrusted to 
competent and friendly hands. 

If the arrangements above suggested are carried out, 
King’s College and University College, London, should be 
invited to co-operate, by allowing their chairs of law to be 
included in the scheme of the proposed school. Both 
Colleges have done useful work in this department, but 
neither can be said to provide for a complete legal education. 
Their professors and students would gain by being transferred 
to a wider sphere. 

I can claim no authority for the plan which is outlined 
in the foregoing paragraphs ; it is put forward in the hope 
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that it may afford a basis for discussion with a view to action. 
On the general question Lord Russell has already said all 
that needs to be said. The immediate question is, What 
Lord Russell and those who agree with him are going 
to do ? 


T. RALEIGH. 














THE PUBLIC HEALTH (SCOTLAND) ACT, 1897. 


TYNHE first Act dealing with health applied to Scotland, 

England and Ireland, and was passed in 1846. This 
was succeeded by The Nuisances Removal Act of 1848. In 
1856 wn Act dealing with Scotland alone, entitled The 
Nuisance Removal Act 1856, was passed. This Act was 
applied to the whole of Scotland, rural and urban. The 
General Police and Improvement (Scotland) Act, 1862, 
applied to towns and populous places, and its direct descend- 
ant is the present Burgh Police Act of 1892. The Public 
Health (Scotland) Act of 1867 was prepared at the instance 
of the Board of Supervision by Mr. George Monro, and has 
been in operation for over thirty years — one-half of the 
Victorian era. It was amended several times; in 1871, as 
to water, sewerage, and hospital questions; in 1875, with 
respect to the granting of loans; in 1879, an amendment 
was made to enable local authorities to alter the boundaries 
of special water supply and drainage districts; in 1882, it 
was amended to meet difficulties in connection with the 
combining of special water supply and drainage districts ; 
in 1890, it was amended to provide for the case of hospitals 
outside the boundaries of burghs, so that a hospital within a 
reasonable distance of the boundaries of a burgh might be 
held to be within the burgh. The last amendment was 
passed in 1891, and was intended to provide for the dissolu- 
tion of special water supply districts where the maximum 
allowable assessment had been reached, and to enable County 
Councils to impose a domestic water rate. This last amend- 
ment is not repealed by the Act of 1897. 
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These numerous amending Acts show that the old Act, 
as we will now call it, was gradually getting behind the times 
after having served its day and generation well. It was a 
marvellous Act, and when first passed its provisions were a 
long way ahead of the sanitary intelligence of its adminis- 
trators, and of the communities who have since reaped the 
benefits of better health and longer lives. That it survived 
thirty years in times marked by advancing knowledge in the 
science of public health is very strong testimony to its 
excellence. As an educative influence, [ cannot speak too 
highly of it. When it was introduced, fanaticism and bigoted 
superstition held the field regarding the influences that affected 
health. Epidemics were then considered to be the direct 
intervention of Providence. The vaguest ideas were held 
as to the nature of contagia, and they were referred to as 
‘“‘ mysterious agencies ” due to cosmic, meteoric, and telluric 
influences. At that time contagia could not be put under a 
microscope: and revealed to the world as living particles, nor 
could they, as now, be demonstrated as the causes of 
epidemics of cholera, enteric fever, small-pox, and such like 
diseases. The old Act, defective as we may now consider it, 
provided for the supply of pure water to houses and com- 
munities ; it provided for the carrying out of drainage 
schemes to remove the pollutions incidental to domestic life ; 
it provided hospitals for the isolation of the sick from the 
healthy. The provisions of the Act dealing with such 
questions showed that the improvement of the public health 
was not an idle dream, but a quite easily attainable matter, 
provided that the individual and the community would obey 
the sanitary code established for their guidance. Theory 
was put into practice, and practice brought about a gradual 
improvement in the public health. So much for the 
educative influence of the old Act. The passing of the 
Local Government (Scotland) Act of 1889 was the next 
great step in the process of evolution which public health 
administration was undergoing. ‘This Act, amongst other 
things, abolished the Parochial system of sanitary administra- 

















































14 THE JURIDICAL REVIEW. 


tion, and combined parishes to form districts which then 
became the unit for administrative purposes. The formation 
of District Committees under the County Councils provided 
the new administrators of the Public Health Acts, and as a 
result of all this, more has been done for the promotion of 
public health in rural Scotland during the last eight years 
than during the preceding twenty-two, while the law was 
administered by Parochial Boards. ‘This so far introductory 
leads to a consideration of the new Act from the strictly 
medical, or ofticer’s of health, point of view. The consideration 
will not involve details, but rather deal with broad principles 
consistent with the limits of this paper. 

The new Act consists of 196 sections, divided into twelve 
parts and an introduction. The preliminary part deals with 
the important subject of definitions, and here we have to 
note important changes. Under “ premises” we find “ tents 
and vans;” “vehicles” are now included. ‘ Street” is now 
defined, so are “ house,” “‘ ash-pit,” “ knacker,” ‘ slaughterer 
of horses,” ‘cattle,’ “dairy.” These are all important addi- 
tions from the executive-official point of view. It may be 
noted that “‘ veterinary surgeon ” and “ veterinary inspector” 
are both referred to, but there is no definition of the latter. 
Under the definition of “owner” “ house factor” is unfortu- 
vately not mentioned. 

Under Part I. provision is made for the Local 
Government Board being the central authority for the 
execution of the Act, and for enquiries being made by them 
into the sanitary condition of any district. This is an 
alteration, as in the old Act enquiry could be made only into 
the sanitary condition of parishes, or into that of burghs not 
having a local Act for Police purposes, or not having a 
population of ten thousand or upwards. The functions of the 
central authority should be free and untrammelled, and they 
should be at liberty to enquire into the sanitary condition of 
any place in Scotland with or without a special request. One 
outstanding defect in this first part appears to be that 
there is no provision for the appointment of medical 
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inspectors, who would form an intelligence department to the 
Board, and keep them informed of all sanitary matters over 
Scotland. The English Local Government Board is well 
provided with medical inspectors, and their system has been 
found to work well in practice; but unfortunately no attempt 
has been made to provide a similar staff in Scotland either 
by the recent Local Government Acts or by the present Public 
Health Act. The occasional visit of a trained medical in- 
spector would do more good in rousing apathetic local authori- 
ties than many circulars and letters. Section fourteen is one 
which requires the careful consideration of lawyers, as there 
appears to be some ambiguity in the authorisation to “ issue ” 
and “serve” notices on the authors of nuisances. 

Section fifteen enables Local Authorities to regulate the 
duties of medical officers of health and sanitary inspectors. 
There should be no difficulty about this. It will be for the 
public good if both sets of officials agree to work harmoni- 
ously together, and it is surely no degradation to a sanitary 
inspector to be considered the assistant of the medical officer. 
When the sanitary inspector ceases to be so, he will find his 
real difficulties begin. It has taken the medical profession a 
few centuries to be appreciated, and the public health service 
is now reaping the benefit. In passing it may be noted that 
medical officers of health for burghs, as well as districts 
and counties, must possess a public health qualification ; 
an attempt to enable burghs to dispense with this qualifica- 
tion for their medical officers of health was fortunately 
defeated. 

In Part II. we have nuisances defined, and some, but not 
many, changes have been made on the corresponding section 
of the old Act. Upon the whole I prefer sub-section 16 (a) 
of the old Act which for working purposes was very complete 
and included most of the defects connected with houses. In 
the new Act sub-section (1) is short and concise, and we find 
for the first time that nuisances “dangerous to health,” as 
well as “injurious,” are referred to. I fear this conciseness of 
definition, so well illustrated in this sub-section, will seriously 
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handicap officials in insisting on proper sanitary conve- 
niences for houses. ‘The old sub-section expressly stipulated 
for suitable conveniences, but the new Act does not. A 
house may be sanitary without these, but what about the 
indecency and offence which result in their absence, not to 
speak of resulting nuisances on premises belonging to another 
owner who would be liable to a fine for a nuisance he did 
not commit? Streets in a foul condition are now nuisances. 
Accumulations of mineral refuse, uncovered trucks or waggons 
containing manure at stations or sidings on railways, may be 
dealt with as nuisances. These are all useful additions. 
Dirty, wet, badly laid streets, are prolific causes of colds 
amongst children in country places, with which hitherto it 
has been impossible to deal; and waggons conveying town’s 
manure cause very serious nuisance, which under the old Act 
could not be dealt with. 

The power to establish a clearing house for the examina- 
tion of animals alive or dead is entirely new, but it is not 
likely that much advantage will be taken of this provision. 

The sections dealing with what is called the General 
Prevention and Mitigation of Disease are found under Part 
II]., and are most important. The general adoption of the 
Infectious Diseases Notification Act at once indicates a 
distinct advance. All over Scotland District Committees 
had already adopted this Act, but many Burgh Authorities 
had not. To get the full good of such an Act it must be 
adopted by all Local Authorities ; and not only adopted, but 
worked on a uniform plan. Notification and Isolation con-_ 
stitute the policy for the repression of infectious diseases. 
The logical corollaries to the adoption of the Notification 
Act are the provision of disinfectors, isolation hospitals, and 
ambulances. So also are the provisions in the sections dealing 
with the cleansing and disinfection of houses and bedding, and 
the serving of notices on the occupiers of houses, intimating 
their duties and responsibilities where infectious diseases 
occur. 

The section dealing with the removal of infectious cases 
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to hospitals is simpler than in the old Act, and further 
provides for the removal of cases so lodged that proper 
precautions cannot be taken for preventing the spread of 
infectious disease. This is a most important addition, as it 
has been held by the legal mind that a two-room house 
means sufficient accommodation, but to the sanitary mind 
this simply means that the disease will spread in the two- 
room house to the other members of the family. Persons 
lodged in tents or vans may likewise be removed to hospital. 

The sections dealing with infectious diseases attributable 
to milk are very important. The medical officer is now 
authorised to inspect a suspected dairy and every person 
engaged in the service thereof, and, if accompanied by a 
veterinary surgeon, to inspect the cows. The medical ofticer, 
if he believes the dairy in question is responsible for the 
spread of the infection, will then report to the Local 
Authority who may order the stoppage of the sale of milk. 
If the cows are suspected and have to be examined, this 
must be done by a veterinary surgeon. The powers given 
under section sixty-one are very useful, but the delay that 
must elapse before a Local Authority or their Sub-Committee 
can meet and consider the report or reports would be fatal 
in many instances. The fear of such inspections and reports 
will have considerable effect on milk sellers, and doubtless 
will induce them to keep their premises free from causes or 
cases of infectious disease. In the Bill as originally drafted 
the sanitary officials of one district might visit and inspect 
any dairy in another district, regarding which there were 
reasons for suspecting that infectious diseases were being 
spread through the milk supply. This gave rise to consider- 
able opposition, and it was modified to the effect that, when 
occasion demands, the Medical Officer of Health of one dis- 
trict, having suspicion of the milk coming from another 
district, may meet the Medical Officer of Health of the latter, 
and they make a joint inspection. 

Dairymen must now supply information and lists of their 


customers to Local Authorities when required ; also full and 
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complete lists of the names and addresses of farmers, dairy- 
men, and others supplying them with milk. They must 
also submit all invoices, pass-books, accounts, contracts, 
connected with the consignment or purchase of milk. These 
are very desirable provisions, and will enable medical officers 
to detect, and take means to prevent the spread of, infectious 
diseases through the agency of milk. 

Persons engaged in washing or mangling clothes may be 
called upon to provide a list of owners of clothes. This is a 
desirable provision, as the mixing up of infected clothing 
with non-infected sent to laundries, may lead to serious out- 
breaks of infectious disease. 

An entirely new section provides that children who have 
suffered from infectious disease, or children from infected 
houses, must produce, before returning to school, a medical 
certificate stating that they are free from infection, and that 
the house and everything exposed to inspection has been 
disinfected. No certificate is needed after three months 
have elapsed from the illness. This is an excellent section, 
and makes statutory what many medical officers have been 
recommending, and actually getting carried out for years 
past, but without legal authority. 

The power now given to the Local Government Board 
to insist on hospital accommodation, was eminently needed. 
Most of the County Authorities have within the past few 
years provided excellent hospitals, but few burghs are so 
provided. I have already stated, that to be efficient 
sanitary administration must be uniform and united. In 
some districts I know of, a wise policy of combination 
between burghs and counties for hospital provision was 
carried out under the old Act, but such examples are excep- 
tional. This new Act, however, enables the Local Govern- 
ment Board to insist on Authorities combining, so that the 
area to be served will be extensive, and the hospital will be 
complete and efficient. For a hospital to be efficient it must 
be regularly used, just as a fire-brigade must be exercised, if 
it is to be ready when needed. Combination for hospitals is 
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to be recommended for another reason—viz., economy, which 


i very often rules the policy of sanitary administration. It is 
much cheaper to build a large hospital for combined Authori- 
, ties than to build hospitals for each Authority ; and the cost : 
5 of administration is also less in the former than the latter. 
3 It is now clearly stated that Local Authorities may employ 


nurses to attend persons suffering from infectious diseases. 


> The section dealing with houses let in lodgings differs 
a considerably from the corresponding section of the old Act. 
4 Under the latter, bye-laws could be made for lodging-houses 
. in places having a population of at least one thousand, but 
now no such restriction occurs in the new Act, and an 
e additional clause has been added by which farmed-out 
1 houses, that is to say, houses of one or two apartments 
l taken on lease by any person, and let or rented to several 
t occupiers for limited periods as furnished apartments, and 
n boarding-houses for seamen and emigrants, may come under 
$ the bye-laws. This is a useful extension of power, and will 
L, enable local authorities to prevent overcrowding of people 
n into lodgings which have no means for the separation of the 
'S sexes, and which are unprovided with the necessary 
conveniences. Such evils are by no means uncommon at 
d sea-coast villages and towns, as well as in industrial centres, 
l. where letting part of the house to lodgers is a means of 
W livelihood. 
0 Tents, vans, and sheds used for human habitation are for 
it the first time expressly dealt with. Overcrowding con- 
n stitutes a nuisance to be dealt with in the ordinary way. 
nn Bye-laws may also be made for promoting cleanliness and 
AS the habitable condition of tents, vans, and sheds. Infected 
D- cases in tents or vans may be removed to hospital. These 
n- are very desirable provisions, and will assist local authorities 
1€ 4 in repressing infectious diseases. Travelling vans, with 
De cases of small-pox or scarlet fever, may, and often are, the 
st means of spreading the diseases over extensive areas along 
if their line of progress, but the powers now given should go a 


long way to prevent this. 
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We fear that the vans belonging to county road boards 
will frequently come within the overcrowding provisions, as 
only a very small cubic space is allowed each man. Under- 
ground dwellings are dealt with in section seventy-four. The 
provisions of this section are a sort of puzzle, possibly quite 
clear to the legal mind, and thus differing from the correspond- 
ing section of the old Act, which no one could understand. 

Part V. of the Act is devoted to common lodging-houses. 
These houses must now be registered annually, and a local 
authority may remove from the register any house not con- 


sidered suitable. 


Provision is made for inspection, bye-laws, 


and removal of the sick to hospitals without any warrant 


being applied for. 
The subject of Common Lodging Houses is of consider- 


able interest. 


These houses and the persons who dwell 


in them have had great influence in effecting sanitary 


legislation. 


The people 


who dwell in the fourpenny-a- 


night lodging probably do not realise this influence, 
which has radiated from the remotest hamlets and villages 
in Scotland and England to Westminster. How could 
the organ-grinder, the man with the performing monkey, 
the sailor with the wooden legs, the seller of boot laces, 
the jailbirds, who frequent these doss-houses, have this 
strong political influence we ascribe to them? There 
were, and still are, various reasons for this. Prior to sani- 
tary regulations, these nomadic wanderers were stowed to- 
gether in the smallest space possible at the lowest price, in 
rooms utterly unfit for human habitation. Disease became 
Typhus and small-pox were common amongst 
this class, caused or fostered by the insanitary conditions 
under which they lived. 
the occupations of the victims spread far beyond the confines 


rampant. 


of the dens. 
the west; the question 


The east end 


ce 


The nature of these diseases and 


was then brought into touch with 
who is my neighbour” was an- 


swered; and “the solidarity of human interest in the face 
of communicable disease” was asserted. Lazarus might die 


from small-pox and typhus, so long as he did not assert his 
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brotherhood with Dives; but once this was asserted, Dives 
from Westminster promptly promulgated the extensive sani- 
tary code for every lodging-house in large city or country 
hamlet. 

Part VI. deals with sewers, drains, and water supply. 
The sections containing new provisions are 104, 105, and 
106, and they are more of administrative than of purely 
public-health importance. An extremely beneficial provision 
regarding water supplies is found in section 118, which 
provides that anyone who throws into any running water, 
spring well, reservoir, &c., the carcase of any animal or part 
thereof, shall be liable to a penalty of £10. It is a very 
common practice for shepherds and others to throw the 
carcases of dead sheep into burns and streams, which may be 
the main feeders for water supplies, and it is equally 
common to get rid of dogs and cats by drowning them in 
water-supply reservoirs. 

The provisions relating to special drainage districts are 
different from those in the old Act. Local authorities may 
now, without a requisition, meet after twenty-one days’ 
notice and consider the propriety of forming drainage districts. 
In the case of requisitions the signatories must be ratepayers, 
not inhabitants merely as formerly. 

Section 125 deals with the question of water supply to 
houses, and enables local authorities, where proprietors have 
refused to provide water for houses, to obtain the necessary 
supply. It is unfortunate that the Act does not give local 
authorities complete power to make regulations for the water 
supply of new houses. No houses should be permitted to be 
built which have not provision for an adequate supply of 
water. It is a very common experience to find a whole row 
of houses built and occupied, and no attempt made to pro- 
vide water for the inhabitants. 

The procedure for the formation of water-supply districts 
is altered similarly to the case of special drainage districts. 

It is disappointing to find that no satisfactory change 
has been made regarding the powers of local authori- 
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..es to acquire land for sanitary purposes, such as drain- 
age schemes, water supplies, and hospitals. I know of 
many cases where this assessment for water in special 
water-supply districts has been sent up to the maximum 
limit, owing to the exorbitant cost of the land acquired, and 
the legal expenses incurred in obtaining provisional orders. 
Water being strictly a necessity for life should be obtainable 
by every individual at the lowest possible charge. High 
water rates are as iniquitous and as contrary to sound 
sanitary principles as were the old window taxes. 

Part X. is entirely new, and provides for the formation 
of port local authorities. The board may by order constitute 
a joint-port local authority for the whole or any part of a 
port. 

Most important provisions with regard to buildings are 
contained in section 181. One of the greatest defects of the 
Act of 1867 was the absence of power by Local Authorities 
to regulate new buildings; they, or their officials, had to 
stand idly by while the most grossly insanitary arrangements 
were being carried out under their eyes. Until the house 
was completed and occupied the sanitary official could not 
interfere, and then evils were discovered which could not be 
cured, save by the rebuilding of the house. It mattered not 
whether the site of the proposed house was a made one, or 
some hollow or excavation filled up with decomposing refuse, 
or whether the site was so wet that a well could be discov- 
ered within a few feet of the surface. There the house could 
be built without any preliminary excavation to remove 
offensive debris, without any draining to remove the soil 
water, and without any damp-proof course to prevent wet 
rising into the house by evaporation and capillary attrac- 
tion. Everyone knows the evil effects of damp, one of the 
commonest causes of Chills, Rheumatism, Neuralgia, Bron- 
chitis, and last, but by no means least, of Phthisis, which 
in Scotland causes about one-tenth of the total mortality. 
The deductions of Buchanan in England, and Bowditch 
in America, have clearly proved that soil-damp and deaths 
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from Pulmonary Phthisis stand in close relationship of cause 
and effect. With this knowledge, Local Authorities surely 
will not hesitate to adopt regulations which will secure the 
absence of damp from houses, and thus lead to a reduction of 
mortality from what has been called “the great white plague.” 

Power is likewise given to provide for the ventilation of 
houses and buildings, and the provision of free air space 


about houses. The section also enables Local Authorities to 
regulate the construction and arrangement of the drainage of 
houses and buildings, of soil and waste pipes, and, in fact, of 
all matters by which plumbers, in the absence of power to 
subject them to regulations, can so much interfere with 
health and comfort. 

By the adoption of a good Code of building regulations, 
Local Authorities have now an opportunity of doing an 
immense amount of good in improving the sanitary condition, 
especially of working people’s houses. It is to be hoped that 
there will be no desire to set up a minimum standard, and 
this will not be done if the grave responsibility of such a 
policy is kept in view. 

Taken as a whole, the Public Health Act of 1897 is a valu- 
able measure, and in a few years Scotland will reap the benefit 
from improved health following improved sanitary conditions, 
which it will certainly bring about. Everything, however, 
depends upon the administrators, and if we have members of 
Local Authorities elected because they take an intelligent 
interest in public health affairs, and not because they show 
too tender a regard to rates, the benefits of a new era of sani- 
tary administration will soon be felt. The policy of Local 
Authorities should be low mortality rates, even although this 
entails high money rates. 

It has been the experience in Scotland for many years that 
sanitary laws may be broken, and conditions allowed to con- 
tinue which slowly sometimes, but always surely, produce ill- 
health. Health is a precious possession, which once lost may 
never be regained. It is the working man’s capital and 
stock-in-trade. Why should he hold it so cheap ? 
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It has been well said that education and legislation 
should go hand in hand, and that the people should be 
instructed regarding the conditions that produce ill-health, 
and the means to be adopted to remove these. County 
Councils and Burgh Authorities have an excellent oppor- 
tunity of doing this in connection with technical education 
schemes, but up to this time little has been done in this 
way. Lectures on bee-keeping, dress-cutting, &c., are all 
very useful, but surely more important would be lectures on 
how to maintain the health of those who keep bees and make 
dresses. Money expended on sanitary measures should be 
looked upon as well invested capital, and as proof of this, the 
great reduction of the death-rates generally, and especially of 
such diseases as cholera, typhus, and typhoid fevers, should 
be explained to those who think that sanitary administra- 
tion is a profitless fad. 

A writer, who is not a sanitarian, and who may reasonably 
be considered free from bias, shows in a recent magazine 
article that the expectation of life in England has increased 
in a remarkable way. To put his remarks in his own words, 
he says: “ The exact meaning of these rather striking results 
is, for example, that a male exposed throughout life to the 
rate of mortality which was operative in England and Wales 
during 1881-1890, would live, on an average, 3? years longer 
than he would live if subject to the death-rates prevalent 
during 1838-1854.” The corresponding result for female 
life is an increase of 54 years. What has been done in 
England can be done in Scotland, and the Act of 1897 
supplies the power. 


THos. GooDALL NASMYTH. 














SIR WALTER SCOTT AND THE FRENCH LAW 
OF EJECTION. 


O lawyers, who are not Frenchmen, accustomed to the 
law of France, it may seem an extraordinary position of 
matters that the Code Napoleon and the Code of Procedure 
are almost quite silent as to any law of ejection as between 
landlord and tenant. The only reference to any such law 
is in the Code of Procedure, section 135, which authorises 
provisional execution in many cases, and, inter alia, where 
there is no lease, or a lease has expired; but no details are 
given by which that execution may be carried out. 

Boitard, one of the most sensible of the commentators on 
the Code of Procedure, in referring to this part of the 
section, “l’expulsion des lieux,” simply says: “la loi ici a 
abandonné tout a la prudence des juges.” In my opinion 
the discretion of a judge in such matters is not a satisfactory 
guide, and is certain to result in contradictory judgments of 
different judges. Bacon’s maxim may be often quoted, but 
it is one which should be constantly kept in view : “ Optima 
est lex, quae minimum relinquit arbitrio judicis; optimus 
judex, qui minimum sibi.” (De Augmentis Scientiarum, 
lib. vill. cap. iii., section 46.) 

It is still stranger to us foreigners that there are so few 
reported cases decided in the Courts of France on the law of 
removal. Up to the date of the publication of the ‘“ Codes 
Annotés,” by Sirey and Gilbert, the edition in my possession 
being dated 1875 and 1879, that is since the promulgation 
of the Code in 1803, there appear to have been decided and 
reported only two or at most three cases. Since the Code 
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came into existence, the Legislature of France has been 
equally chary of touching this subject. The only law, with 
which I am acquainted, which has been passed by the 
Legislature, is a law of procedure, which gives jurisdiction, 
within certain pecuniary limits, in notices to quit (congés) 
to “Juges de Paix.” I refer to the law of 25th May, 1838. 
It would appear from this state of the law that the social 
condition of France is quite different from that of Great 
Britain, and that in the former country it is not considered 
that the relations of landlord and tenant in this matter 
require any special regulation, either by the Legislature or 
the Courts of law. Probably this silence of the Code and 
the rarity of cases arise from the fact that there are about 
three millions and a-half of proprietors of land in France, 
and that the number of tenants of arable and pastoral land 
is very small indeed in comparison with the number of pro- 
prietors. But in Paris, and the other towns and villages of 
France, there must be large numbers, both of proprietors 
and tenants of houses, to whom a special law regulating both 
notices to quit (congés), and ejections (expulsions) of tenants, 
who remain wrongfully or fraudulently in possession of their 
houses, would be a great advantage. 

The two cases, to which I have referred, will be found 
stated by Troplong in his ‘‘Treatise on the Contract of Hiring ” 
(Louage), and by Dalloz in his “ Jurisprudence Générale.” 
Beginning with the earlier of the two cases, that of the 
Imperial Court of Bordeaux, 30th April, 1833, the defender 
was held liable in damages for ejecting the plaintiff by force 
from the subject let, though the lease had come to an end 
by the expiry of the term fixed. But no notice to quit 
had been previously given to the tenant (Dalloz, verbo 
Louage, sec. 712), and, according to Troplong, the lease was 
verbal, and, therefore, he says, it had not yet terminated. 
He sets the case altogether aside, as one given in the special 
circumstances of the case (wn arrét d’espéce). But he begins 
the section by supposing that the lease had legally come to 
an end, and he goes on to quote a decision reported by an 
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ancient writer, which proceeds on the same supposition. The 
tendency of this decision, then, was to find damages due for 
violent ejection. 

The other case was decided by Troplong himself, as 
President of the Court of Nancy (7th August, 1834). The 
facts were, that the landlord had given a verbal notice to 

quit (congé), which was admitted, and was, therefore, in 
every respect equivalent to a judicial notice (un congé 
_ signifié). The landlord waited twelve days, and then pro- 
ceeded to remove the doors, and windows, and hinges, and 
roofs (clétures). He did not touch the person of the 
tenant, nor remove any of his furniture out of the house ; 
and the Court held that the proprietor in so acting dealt 
only with his own property, and that he was exercising a 
legitimate right, and, therefore, not liable in any damages. 
Troplong argues strongly for the soundness of the judg- 
ment of his own Court. But, on the other hand, weighty 
authority might be quoted, that when the lease had 
expired, either legally, or after a judicial notice to quit 
(congé signifie) it was not permissible for the proprietor 
to unroof the house, or block up the chimneys so as to 
compel the tenant to give up possession. Surely such 
acts as I have mentioned cannot be considered legal, because 
they may, and are, almost certain to lead to violence, in 
which the victory will rest with the strongest. Such doings 
are utterly inconsistent with civilised society. Nor is it expedi- 
ent that the period of the notice to quit should depend on the 
usage of the locality (Code Civile, section 1736), which leads 
to a different custom in almost every district and town of 
France. If special laws on this subject, (which enters so 
deeply into the ordinary life of human beings), are not 
enacted, quarrels and breaches of the peace are certain to 
take place, when the tenant has any ground or pretence in 
law for which he should not in his opinion be removed, and 
these are difficulties which, in every peaceful and well- 
regulated community, should not be allowed to exist. The 
ejection of a tenant in such circumstances is a taking of the 
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law into one’s own hands, and doing justice to one’s-self. But 
in a civilised nation living under regular laws, it is clear, 
that one ought never to be allowed to do so. 

In like manner in these modern days, when many 
members of the State must have many changes of domicile 
in their lives, and there must be much going from one dis- 
trict to another, it is a great inconvenience to make the 
“délai” (inducia) of the congé depend on local use and 
wont. Troplong, who does not pretend to give a complete 
list, enumerates eighteen customs of different districts in 
France, and that is enough to show the imexpediency of 
maintaining such a system in the present day. 

But I hasten to observe that both Troplong and Dalloz 
defend their position of approval of the ejection of tenants 
brevi manu, by a reference to the language of Sir Walter 
Scott in his novel of “Guy Mannering,” chapter viii., as show- 
ing a similar practice to exist in peaceable and well-ordered 
Scotland. The language of Troplong is worthy of quota- 
tion. After praising the expeditious, economical, and not 
less legal procedure of carrying off the doors and windows 
of a house in presence of an usher, whose presence has 
been secured, he continues: ‘‘Cet usage, pratiqué dans 
plusieurs de nos provinces, remonte a Vantiquité la plus 
reculée; les anciennes coutumes lautorisaient. On le 
retrouve en Ecosse, dans ce pays ot réegne au plus haut 
degré un esprit pacifique et moral.” “The officers, in terms 
of their warrant” (from the proprietor alone), says Sir Walter 
Scott, “proceeded to unroof the cottages, and pull down the 
wretched doors and windows—a summary and effectual mode 
of ejection still practised in some remote parts of Scotland, 
when a tenant proves refractory.” In like manner, Dalloz 
(verbo Louwage, sec. 710), after mentioning that, in place of 
having recourse to the intervention of justice, which involves 
expense, the proprietor can proceed at his own hand, as above 
indicated, and after referring to the custom as one of great 
antiquity, and practised in several provinces of France, says 
“al était autorisé par les anciennes coutumes; enfin Sir 
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Walter Scott dans un de des ses Romans (‘Guy Mannering’) 
atteste qwil est encore suivi dans quelques parties de 
’ Ecosse.” Now these two authors are legal commentators of 
the first rank; they are quoted as authorities in every law 
Court in France, and read by every law-student of that 
country ; and it is important that they should be set right. 
As I consider the present state of the French law on the 
questions of notice to quit and ejection to be inexpedient, I am 
interested as a Scotsman in showing that, having regard to 
the period to which the events detailed in “Guy Mannering” 
belong, Sir Walter Scott was quite wrong in his representa- 
tion of the law of Scotland, and that these French authors 
are not entitled to cite him as a witness in favour of their 
views. It is important, first of all, to fix the period of time 
in which the events of the novel are supposed to occur. It 
begins with these words :—“ It was in the beginning of the 
month of November, 17—,” so that the events in it must be 
imputed to the last century. But the whole complexion of 
the story, and the principal facts, show that it refers to the 
last half of the century. Colonel Mannering’s career in India 
points to that. But one passage brings the novelist to a date 
that can be absolutely fixed. When Mannering again visits 
Ellangowan, he is informed by his landlady at the inn in the 
neighbourhood, that the estate is to be sold next day, and 
she is made to say—“ It’s the opinion of the haill country 
that the sale has been shamefully forced on at this time, when 
there is sae little money stirring in Scotland wi’ this weary 
American war.” She was speaking then in one of the three 
years from 1775 to 1777. Seventeen years are said to have 
elapsed between the disappearance of the heir and the revisit 
of Mannering to the spot. The ejection, therefore, of the 
‘‘Maroons” or gypsies from Derncleuch by the Laird, which 
shortly preceded the disappearance, must be supposed in the 
mind of Sir Walter Scott to have taken place about the year 
1760, and his language quoted by Troplong refers either to 
the law of Scotland of that period, or rather, as it is a general 
statement, it is more probable he refers to the law of the time 
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when he was writing his novel, in the beginning of the pre- 
sent century. He talks of the custom as “ still practised” in 
some parts of Scotland—that is, at the moment of writing. 
Let me state shortly the history of ejections in Scotland. 
It is true that, at an early date in the history of the law of 
Scotland, the system was in vogue, which is defended by 
Troplong and Dalloz, Our greatest and earliest institutional 
writer, Stair, President of the Court of Session, the first edi- 
tion of whose work was published in 1681, thus states the 
law of that early time (L. ii. t. 9, see. 39) :—“ The order of 
removing of old was thus: The master of the ground did 
only verbally intimate to the tenant to remove at the next 
Whitsunday; and the only solemnity requisite was that, 
before the said term, he appeared before the door of the 
tenant and broke a lance there, as a symbol of breaking the 
tacit relocation that was between them, whereupon the second 
day after Whitsunday he came brevi manu, and expelled the 
tenant, or, at least, laid out some of his goods to complete the 
solemnity of his removing.” After explaining that out of 
this system there arose many acts of violence and breaches of 
the peace, he goes on in the next section (40) to say: “ For 
remedy whereof that excellent statute concerning warning 
and removing of tenants was made, Parlt. 1555, chap. 
39, prescribing the order of removing.” This statute enacts 
that the master of the ground should give a precept of warn- 
ing in writing, commanding the officer to go forty days before 
Whitsunday, and intimate to the tenant, by leaving a 
copy of the precept with him, that he was to remove at 


] 


the term of removal fixed by the lease, which might be at the 


Whitsunday following, or at Martinmas next, or at Candle- 
mas next, and the officer left a copy of the precept on the 
ground of the lands, and read and affixed a copy to the church 
door of the parish, at the time of the dismissal of the congre- 
gation, also forty days before Whitsunday, and all this was to 
be done before two witnesses. Upon this it is enacted that 
the pursuer had a privileged action of ejection on a six days’ 
warning. 
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Erskine (ii. 4, 45), whose first edition of the “ Institute 
of the Law of Scotland” appeared in 1773, gives nearly the 
same account of the ancient law of Scotland, and of the 
Statute 1555, chap. 39, the broken lance of Stair becoming, 
with Erskine, “a wand in the master’s hand, which he broke 
in two in evidence of his resolution to put an end to the 
lease.” ‘These two writers have borrowed their description 
of the ancient law of Scotland from Craig’s “Jus Feudale,” 
which was published in Latin in the reign of James VI. 
of Scotland, and the word “lancem,” used by him, has 
been mistranslated ‘‘lance” or “ wand,” as if it had been 
“Janceam.” Craig’s word “lanx” truly means a dish or 
platter, which the master broke in two in token of the 
intimation that the tenant was to eat no more of the produce 
of his land after the term. 

This statute of 1555 put an end to the former barbarous 
mode of verbal intimation, and ejection brevi manu, and 
since that date it may be certainly affirmed that that system 
ceased to be practised in Scotland. While this Act of 
Queen Mary’s Parliament thus put an end to a bad system, 
it yet introduced evils of an opposite kind. The forms 
which had to be gone through required great accuracy and 
precision, and occasioned a good deal of expense. These 
difficulties were remedied by an Act of Sederunt passed by 
the Lords of Session, 14th December, 1756, which simplified 
the procedure of removal. It was thereby enacted, that 
if a lease bound a tenant to remove without warning, 
he might be charged to do so forty days before Whitsunday, 
and ejected by the Sheriff of the county six days after the 
term. In other cases, a process of removing might be 
served on the tenant forty days before Whitsunday, and 
taken before the same kind of judge, and this was to be 
equivalent to the statutory warning and process of remov- 
ing. Further, it was also enacted that if the tenant allowed 
the rent to run into arrears for two years a declarator of 
uritancy of the lease might be brought before the same 
judge, and lessees who have allowed one year’s rent to fall 
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into arrear, or leave the farm untilled, might be ordered to 
find caution for the arrears, and five years’ rent to come, or 
else to remove summarily. This procedure has generally 
superseded that under the statute, and throughout Scotland 
has been since its date, and is still, in constant use and 
practice. The Act of Sederunt became law before the events 
are supposed to have occurred in the novel of “Guy 
Mannering,” and more than half-a-century before its pub- 
lication. Sir Walter Scott was an Advocate, a member of 
the Scottish Bar, and Sheriff for the County of Selkirk for 
some years, and in that capacity must have had many 
occasions to put in force either the statute of Queen Mary, 
or more frequently the law promulgated by the judges of 
the Supreme Court in the Act of Sederunt referred to. Of 
course, he was not bound in a romance to adhere to strict 
historical truth, and so he appears to have substituted 
the custom in the ages prior to the sixteenth century 
for that which existed in the eighteenth and nineteenth 
centuries. 

I cannot conclude this short endeavour to correct the 
language of Troplong and Dalloz, and to show that they are 
not entitled to refer to Scotland as supporting their legal 
views of the Law of Removing, without mentioning that the 
Scots Law of 1555, passed in the reign of Queen Mary, the 
wife and widow of a French King, was borrowed from the 
French law of the time, for it had become the fashion in 
that age in Scotland to copy the laws and manners of 
France. Mr. Walter Ross thus describes the law of France 
at that time: “ When a French Lord seized into his hand 
the heritage of his vassal or tenant on account of a failure 
in the performance of his service, or of payment of his rent, 
the first step was to cause proclamation to be made at the 
Parish Church of the failure, and of his intention to seize 
the property, and expel the possessor. This was done on 
each of three consecutive Sundays at the church door just 
after the saying of the High Mass, and the execution of 
these proclamations (termed affiches) were put upon the 
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SIR WALTER SCOTT AND THE FRENCH LAW OF EJECTION. 


f 


left upon the lands. And if in forty days after the last 
proclamation, satisfaction was not given, the Lord pro- 
ceeded to have the property adjudged—reunited to his 
seigniory, and the former possessor removed.” (@) 

In France that law has gone into desuetude, or has been 
abolished, with all the feudal rights of its landowners, by 
the law passed to that effect in the early years of the great 
revolution, and then from the silence of the code, there has 
been a return to an older and a less satisfactory system of 
procedure, in which it is necessary to take the law into the 
proprietor’s own hands, and expel a tenant by main force. 
Whereas, in Scotland, a law borrowed from France more 
than three centuries since, but improved according to the 
progress of the day and of society, is in viridi observantid, 
and is found to work well, and to answer all the necessi- 
ties of the relations of landlord and tenant in our rural 
districts. 

In conclusion, the towns and cities of France and 
Scotland seem to be very much in the same position. The 
laws I have mentioned do not in our country apply to 
urban communities, or even to residences in the country, 
to which no land is attached. In the case of such property, 
if a landlord fears that a tenant will be refractory, and 
refuse to quit possession peaceably at the term, he employs 
a peace-ofticer, forty days before the term, to give the latter 
notice to quit, who at the same time chalks the door of the 
house to indicate distinctly the object of his visit. As soon 
as the term is past, if the tenant refuses to go, a summary 
decree of ejection is easily obtained from the Sheriff, the 
judge ordinary of the place. Very much the same pro- 
cedure will probably be followed in the French towns. But 
in Scotland the fee paid to a peace-officer is about the tenth- 
part of a pound sterling, whereas, I have been told, that in 
Paris the cost to a landlord of getting quit of a tenant, 








(a) Coutume de Normandie, page 189. Traité de Cri¢e par le Maitre. 
VOL. X.—NO. 1. D 
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even of the humblest kind of house, amounts to twenty or 
twenty-five francs. I cannot help thinking that it would be 
better that a special law should, in both countries, regulate 
the relations of landlords and tenants in towns as well as in 
the rural districts. 


ANDREW MURE. 


[It is a singular anomaly, that while in the Inferior Courts of Scotland 
the decree for the removal of a tenant may contain at once a precept of ejec- 
tion, which authorises the use of physical force; in the case of a removal 
decree in the Supreme Court it is necessary in the first place to use 
letters of horning against the tenant, and‘this process must be followed by 
Letters of Ejection, commanding the Sheriff to eject, and even then “to use 
all the solemnities usual and requisite in the like cases” (Jurid. Styles, 
iii. 377). In ancient times, where forcible opposition occurred, the Privy 
Council granted Letters of Fire and Sword, authorising the Sheriff to call 
for the assistance of the county. Now, if there is any prospect of the 
Sheriff’s officers being overcome, the assistance of the military is invoked.— 
Ep., Jurid. Rev.] 
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HIS article is confined to an examination of the proposed 
recommendations of Lord Low’s Committee. These 
are :-— 

1. That the search-sheet be continued; if possible 
improved; but maintained on its present footing as an 
“ office document” only ; excerpts to be given at a cheap rate. 

2. That a photo-zincographic be substituted for a written 
record. 

3. That the burgh registers be discontinued. 


THE SEARCH-SHEET. 

It is round the search-sheet that the great battle has raged. 
The main heads of the indictment by the private profes- 
sional searchers were, that the search-sheet is inaccurate, 
costly, and practically little used. On the first count, the 
Committee find that the errors suggested are comparatively 
unimportant, and that they in no way affect the principle of 
the search-sheet. On the matter of cost the figures given by 
the Committee are— 

Annual cost of preparation of search-sheet 


and of official searching, , . £4000 
Sums received for official searches, . ; 1300 
Annual cost, . £2700 





(a) Report of the Committee appointed on 31st January, 1896, by the Right 
Hon. Lord Balfour of Burleigh, H.M. Secretary for Scotland, to enquire into the 
present system of land registration in Scotland. Edinburgh: Neri & Co., 1897. 
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The total number of official property searches in 1896 was 
1361; in 1882 it was 1461; and 1723 was the highest 
annual figure in the intervening period. 

What is the search-sheet? It is not statutory. It is 
of very modern origin. It was first suggested in 1863. 
It was introduced partially and experimentally in 1871 
by Mr. David Yule, one of the Assistant-keepers of the 
Register, “an officer of great skill and experience, but 
of strong and independent will.” Shortly thereafter it 
was extended to the whole register. The nature of the 
search-sheet, and the relation between the record volumes 
and the abridgments, on the one hand, and the search- 
sheet on the other, may be shown by treating the former 
as a day-book or journal, and the latter as a ledger. 
In the former, the writs are entered in chronological order as 
they come in; in the latter, they are carried to the page set 
apart for the property to which they relate. It is, “an theory, 
a ledgerised summary.” If the theory were carried out in 
practice, the search-sheet would be what its authors hoped, 
“a series of completed searches ””—searches by anticipation. 
But this hope “has not been, and is not likely to be, 
completely realised.” Therefore the Committee do not sup- 
port the proposal which was embodied in the Bill laid before 
Parliament in 1893—viz., that the printed abridgments be 
discontinued, and that the search-sheet be invested with 
statutory authority. It is to remain a mere “office 
document.” 

The Committee are anxious that the search-sheet should 
be improved wherever possible, and with this object two 
suggestions made by the Keeper of the Register are put 
forward :— 

1. That every deed should mention the last infeftment. 

2. That an estate of superiority should be distinguished 
by some vox signata. 

Objections will at once be started to both these sugges- 
tions. The first might not always be possible, and if possible, 
it would add to the length of the deed; and as regards the 
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second, objection would, no doubt, be taken in connection 
with questions of prescription. But, at any rate, it is clear that 
the profession could render much assistance in facilitating the 
correct keeping of the search-sheet, and that not only in the way 
of keeping it correctly and uniformly as a book record, but 
also in the way of keeping it in touch with the actual facts as 
these alter from time totime. It seems reasonable to suggest 
that the aim at least should be to see that every conveyance 
describes the property conveyed, not only so as to connect the 
description with other deeds, but also so as to identify the 
property in actual fact. Take, for instance, the ordinary case 
of a “self-contained” house, where the enclosing walls clearly 
mark the area, what more is necessary, or can be better, than 
to describe it as, say, “ the house, No. 1 King Street, in the 
city and county of Edinburgh, with the solum thereof, ground 
attached, and pertinents”? It does not appear that any 
advantage would accrue from referring to any prior recorded 
deed, unless the description is being substantially changed ; 
and if such reference is given, it will probably not be to the 
last infeftment, as suggested in the Report. The reason for 
giving any reference at all will be that under the titles it is 
necessary, under pain of nullity, to refer to the original 
charter as containing the feuing conditions. In that case, if 
the charter must be referred to at any rate, it may as 
well be first mentioned in connection with the description. 
But at the same time a suggestion on somewhat different 
lines may be made. It is, that when deeds come back 
from the record, they should have a marking, not only 
of the pages of the record volumes on which they are 
engrossed, but also of the page of the search-sheet on 
which they are entered. The information could easily be 
added to the new stamp which the Keeper proposes should 
supersede the present certificate of registration. Then the 
practice might grow up of repeating this information—say 
on the back of all subsequent writs dealing with the same 
property. Such a marking might simply be “‘ Search-Sheet, 
Midlothian, 100.” So soon as any writ came back with a 
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memorandum, showing that the property had reached a 
further page in the search-sheet, this would be given effect 
to in subsequent writs. The advantages appear to be that 
the officials would have the information they desire in a plain 
and simple form; the deeds themselves would remain un- 
touched ; and even if the particulars given were wrong, the 
security of title flowing from the registration would remain 
intact. If the deed embraced part only of the original 
property, that would probably necessarily appear from the 
description, and whether or not, the note might be “ Part of 
Search-Sheet, Midlothian, 100.” If, on the other hand, the 
deed conveyed parts of two previously separate properties, 
the facts might be such as to enable one to identify the 
separate parts, or they might not. But in neither case does 
it appear that there should be any difficulty, though in the 
latter case a new search-sheet page might be required. 

Besides the course which the Committee have recom- 
mended regarding the existence and status of the search- 
sheet, two others were pressed upon them, the one being 
that the printed abridgments should be abolished in favour 
of the search-sheet, and the other that the latter should be 
abolished in favour of the printed abridgments. There is 
ground for congratulation that the latter course is not re- 
commended. It would mean an abandonment of all attempt 
to present the contents of the register in anything that could 
properly be called systematised form. The materials would 
all be there, but the condition would be chaos. And it 
would be a retrograde step. The search-sheet is not a 
simple matter. It has been only some twenty-five years in 
existence. During that time it appears that the course has 
been towards improvement, and that it still is so. This 
view, and the hope beyond it, are well stated in sec. 166 of 
the Report :— 

‘We believe that the search-sheet has not as yet attained 
to the full development of which it is capable. It is now 
being compiled upon a more scientific basis than in its 
earlier years; it displays fewer imperfections, and appears 
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q to us to be improving year by year. If hereafter the idea 
of a register of title should prove to be practicable, the 
existence of the search-sheet might be a material aid to 
its realisation.” 

This last sentence draws attention to the most important 
feature of the search-sheet from the point of view of con- 
veyancing reform. The search-sheet is not a register of 
title, but it is the only approach to it that we have, and 
therein lies its value. The ideal is the establishment of a 
register of title, either concurrently with or in substitution 
for our present system of registration of deeds; and the 
search-sheet and the work done more or less imperfectly in 
its preparation are useful as affording training and as paving 
the way. We have always supposed that we were in advance 
of England in our system of land rights, but the English 
: Land Transfer Act of last session (2) should make us look to 
: our laurels. It contains the two essentials—viz., (1) com- 
pulsory registration of title, and (2) an Exchequer guarantee, 
though the former is in the meantime accompanied by certain 
conditions and restrictions. It so happens that both these 
points are mentioned in a faint manner in this Report. The 
former, as has been seen, is put forward as for the present a 
counsel of perfection. The latter takes the form of a sug- 
3 gestion (sec. 176), though not a formal recommendation, 
2 that official searches should be guaranteed by the State. If 
| Q this were acted upon, it would admit the principle; and 
| further, it would no doubt show that the risk is practically 
nil, 
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: PHoto-ZINCOGRAPHY. 

5 , 

' This is the process recommended in lieu of a MS. 

e record. It is not necessary to describe it here, further 
than to say that it is photography rendered permanent 

1 by lithography, except that zinc is used instead of stone. 

: The alternative of printing will occur to everyone, 

: een = 


(a) 60 & 61 Vict. cap. 65. 
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but it has been rejected by the Committee chiefly on the 
grounds of the expense, the precautions necessary against 
errors, and the fact that it does not appear that it would 
be more convenient to consult the print than the MS. 

On the matter of expense, the figures and estimates 
are :— 

MS., ' £10,670 
Photo-zincography, . , 14,000 
Printing, . , ‘ 24,325 

Before coming to any decision, the Committee made 
the practical experiment of having all the writs for the 
county of Fife for the month of June, 1896, treated by 
the new process. The result is contained in a volume 
which may be examined in the Register House or at the 
Signet Library. 

The advantages claimed by the Committee for the new 
method are—(1) a fac-simile and therefore faultless record ; 
(2) duplicate volumes could be supplied to localities; (3) 
plans could be recorded; (4) ease in reference; (5) relief 
in collating ; and (6) economy in extracts. 

It appears to us that all these points are made out. 
While there is no complaint against the record volumes at 
present, a fac-simile is manifestly better. It gives more; it 
gives it in less bulk; and it gives it more correctly, for there 
can be no doubt that the record must contain errors, just 
as extracts do. The supply of volumes to localities is 
important in connection with the proposal to transfer the 
burgh registers and in other connections also. Then the 
trouble in the matter of plans now experienced when a 
deed is recorded for preservation would be removed. 
An examination of the specimen volume entirely proves 
—what would not otherwise have been self-evident— 
that, for a lawyer at least, it is much easier to con- 
sult such a volume than a volume of printed matter. 
The relief in collating is looked upon by the Keeper of 
the Register as one of the greatest gains, and though it 
is a matter which appeals to the staff more than to the 
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public, one can readily understand how real the relief will 
be. Then as to extracts, if they were issued on only 
moderate enough terms, that would afford the means of 
getting over much of the trouble caused at present in 
searching for common titles. 

It is probable that a majority of the profession will ap- 
proach the subject with a feeling rather against the new pro- 
posal, but we should say that 90 per cent. of those who take 
the trouble to examine the specimen volume will be con- 
verted before they rise from its perusal. It is indeed 
difficult to see how anything could be better. Apart from 
the money consideration, therefore, we should not have the 
slightest hesitation in supporting the introduction of the 
new process, for we are not impressed by the difficulties 
and dangers which are alleged against it. But one quite 
sees that the only practical complaint which the _pro- 
fession have against the present register is the delay; 
that the new process means, even on the estimate, an 
additional annual cost of between £3000 and £4000; 
that such a sum spent on salaries of additional clerks 
would go far to relieve the pressure, and the point is—will 
the same amount spent in photo-zincography give as good 
value in that respect? It is difficult to understand why 
this point is not dealt with in the Report. It must yet be 
made clear. If the result is satisfactory—and that is claimed 
to be the case—the recommendation of the Committee is 
entitled to unqualified support. 

If the new method should be introduced, the Com- 
mittee recommend that women might be employed, and 
that the engrossing clerks should be compensated. 

Before leaving the subject, it is interesting to notice 
that the Bill, which ultimately became the Land Registers 
Act, 1868, contained, at one stage of its career, a clause 
authorising the use of this identical process. 


Burcu REGISTERS. 
In the first place, let us see the extent of the work repre- 
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sented by these burgh registers. The total writs recorded 
in the four years, 1892-95, were :— 


General Register. All the burgh Registers. 
1892, . : ; : . 33,008 4,975 
1893, . : . ‘ . 34,467 4,970 
1894, . : ‘ ; . 36,853 5,491 
1895, . ‘ ‘ , . 38,886 5,478 


Total of the four years,. 143,214 20,914 


There are 65 burgh registers. There is no register in 
any burgh which is not a royal burgh. There are certain 
royal burghs in which there is no register.(a) Even where 
there is a register, it embraces no property beyond the ancient 
royalty. But it does not follow that it does embrace all 
property within that area. The results of this state of matters 
are curious. Many important towns, such as Greenock, 
Galashiels, and Hawick, have to exist without any local 
registers, while New Galloway, with a population of 391, has 
a register, Then, where the registers do exist, the maximum 
areas to which they can apply may be but fractions of the 
actual existing municipalities. In Edinburgh the maximum 
area admissible to the register is 140 acres out of 6216, 
and in Dundee the figures are 220 out of 3648. But these 
are maximum figures, and the fact, of course, is that much of 
the property within the ancient royalties is not (or was not 
before the 1874 Act, if that be more correct) held burgage at 
all. Thus in Dysart, out of a possible 160 acres, only 35 are 
burgage, and in Paisley, out of a possible 3538, only the odd 
538 have the privilege of “ booking.” But, worst of all, it is 
impossible to have any assurance of certainty. This is made 
clear by the following answers by town-clerks of burghs in 
which the whole area of the ancient royalty is not held 
burgage, to the further question—What is the tenure of the 
excepted area and its extent ? 





(a) Peterhead has no register, but are the Committee correct in classing it as 
a royal burgh ? 
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Aberdeen, . Feu: no clear distinction between areas. 

Annan, . Unknown. 

Cullen, . Feu: holding so mixed, extent cannot be 
given. 

Dundee, . Feu: site of old castle and some alveus ground 
which enters both registers. 

Edinburgh,. Feu: extent very small ; not ascertained. 

Inverury, . Feu: lands intermingled. 

Selkirk, . Some parts feu, but so intermixed that im- 
possible to give even idea of extent. 

Stranraer, . Feu: extent undefined. 

If all this were matter merely of antiquarian interest, it 
might do very well; but when it touches security of title, the 
case is very different. It is submitted that the present 
system (if the word is not a misnomer) is discredited, if only 
on the ground that it is thoroughly unbusinesslike. In the 
first place, there is often a doubt whether a property is or is 
not burgage. To get over that doubt, it is not uncommon 
to record in both registers. The results of that are obvious. 
It entails expense, and causes delay which means risk. The 
same objection arises in every case in which a deed embraces 
both feu and burgage property. In that case there must be 
double recording, and unless serious additional expense is to be 
incurred, there must be a considerable interval before a real 
right can be secured to one or other of the properties. There 
are difficulties and additional expense regarding searches, for 
the town-clerks are under no obligation to make searches, or to 
prepare any index, or to keep any book except the actual 
record volumes. It is satisfactory to learn that in most cases 
a minute-book is kept, but it may be assumed that it is never 
printed. It is significant to observe that in two cases the only 
additional book kept is a “ private index.” The Town-clerk 
of Nairn is so enterprising as to prepare a search-sheet. 

There was submitted to the Committee a very full 
representation on behalf of “certain of the town-clerks 
of royal burghs.” It tacitly recognises the impossibility 
of defending the present position, and the necessity for 
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a change; but it ingeniously parries the attack by 
demanding why the change should not be in exactly the 
opposite direction. Why not level up instead of levelling 
down ? Its proposals are—(1) that the existing local registers, 
so far from being abolished, should be continued and ex- 
tended, by bringing within them the whole municipal areas, 
irrespective of tenure ; and (2) that similar registers should 
be established in all important towns, even though not royal 
burghs. It seems a sufficient answer to say that there is no 
evidence of any public demand in this direction; that it 
would be a reversal of the policy of consolidation introduced 
in 1868, which has worked well; that it would not get 
over the most serious of the objections stated above to the 
existing system; and that.it would introduce new evils by 
breaking the continuity of the record of a vast number of 
properties, and thereby necessitating separate searches being 
made in Edinburgh and in the localities. 

Of the arguments submitted in support of the local 
registers, the only one which appears to be entitled to 
weight is the plea that they are worked with greater expe- 
dition than the general register. That this should be so in 
certain cases is not surprising, for in 1895 the busy Whit- 
sunday term resulted in the recording of only one deed in 
each of eight burghs, while six other burghs could not raise 
even a single writ. But when there is more work to be 
done, the result in certain cases at least can hardly be 
claimed as a great improvement on the general register. 
Thus in three cases we read that the interval between the 
ingiving and the return of the writs was three months. The 
framers of the representation do not address themselves to 
the consideration of the question of expedition under the 
altered state of affairs which would be produced if the 
transfers which they suggest were made. 

So far from the burghs being in a worse position under 
what is proposed in the Report, it appears that the result 
would be all the other way. If the record is to be produced 
by photo-zincography, there is no reason why a copy of it 
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and a print of the Minutes should not be forwarded annually 


not only to each royal burgh, but to every important centre. 
These, coupled with the further facility afforded by the issue 
of cheap extracts from the search-sheet, would probably give 
to persons dealing with properties in small burghs much 
greater security than they have at present. 

Without suggesting that it is pertinent to the general 
question, this is a fitting occasion on which to draw attention 
to the serious state of matters existing in the few royal 
burghs, or some of them, in which the town-clerks were 
appointed prior to March, 1860. It appears that it is not 
unknown that the majority of titles are left unrecorded, 
solely because of the heavy expense which recording in- 
volves. No doubt this is an evil which must gradually 
disappear, but its existence is an additional reason, if such 
were necessary, for acting upon the recommendation of Lord 
Low’s Committee. In these cases the town-clerks would he 
legally entitled to compensation, and it is recommended that 
that should not be confined to them, but should be extended 
to all town-clerks of royal burghs, though appointed after 
8th March, 1860. No scale of compensation is mentioned, 
but reference is made to the parallel case of the Keepers of 
the Particular Registers who received compensation, though 
not legally entitled to it. In their case the scale was two- 
thirds of their net profits for the last five years. On the 
same scale the compensation to town-clerks appointed after 
1860 would probably amount to something like £17,000. 


JoHN Burns. 











EMPLOYERS’ LIABILITY ON THE CONTINENT. 
III. 


Tue LIABILITY OF MASTERS FOR WRONGS OF THEIR 
SERVANTS TOWARDS FELLOW-SERVANTS. (a) 


“‘TFNHE workman was almost entirely forgotten in our civil 
code,” says Dr. Emile Stocquart, “and not only was 
this so as regards France and Belgium, but the codes of 
Prussia and Austria were little better off in this respect.” 
The invention of steam-power, the introduction of the 
factory system, have combined to bring about a complete 
revolution in the industrial world. The law has not been 
prepared to take cognisance of these altered circumstances, 
and in France, Belgium, and some other Continental coun- 
tries, not to speak of England, the struggle for legislation 
on behalf of the workman is by no means at an end. In 
other States, however, the interference with the freedom of 
contract goes a considerable way towards establishing a 
socialistic régime. The limitation of hours of labour, the 
compulsory insurance of workmen, both against accidents 
and against sickness, have not only supplied what was lack- 
ing in the codes, but have gone much beyond them. The 
German laws have marshalled the workmen in their social 
life in much the same way as they are arrayed in their 
military. On all sides there is evidence of a feeling in 





(a) As these articles deal only with the Continental aspect of the question, 
and were written before the introduction of the Workmen’s Compensation Bill 
into Parliament, English law (and particularly the Workmen’s Compensation 
Act, 1897), is not discussed. 
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favour of increasing the responsibility of the master, and: 
of forcing him to remember that his workmen differ in 
important respects from the machinery which they super- 
intend. 

In England the doctrine of common employment has 
worked very inequitably, and we see the results of the 
growing conviction that more must be done by the State 
for the working-classes than will be done for them by the 
enlightened self-interest of the employers. The passing of 
the Factory Acts, the attempted limitation of hours of 
labour in shops, the Artizans’ Dwelling Acts, the Employers’ 
Liability Act, the Workmen’s Compensation Act, 1897, and 
especially the enforcement by the local authorities, of the 
requirements of sanitation and water supply under the 
Public Health Acts, have shown that the wave of feeling 
on the Continent has spread also in some measure over 
England. We have in fact been engaged, and are for some 
time likely to be engaged, in the difficult task of constructive 
legislation, as opposed to the destructive legislation of the 
early Victorian era. 

One of the chief causes of this movement appears to be 
the great increase in the number of joint-stock companies. 
On the Continent, as in England, one of the great features 
of the industrial system of the last thirty years has been the 
enormous growth of this system of production. Formerly, 
men and masters lived near to each other, and were more or 
less acquainted. ‘The men’s interests were to a great extent 
the master’s, and generally where this was, and is, the case 
the interest of the master is safe in his employés’ hands. 
But this has in the main been changed. The master has 
disappeared, he has become dissolved into the innumerable 
shareholders of joint-stock companies who never associate 
with the receipt of their dividends any responsibility for the 
men by whom those dividends are earned.(a) The growth 
of these companies has produced a decreasing sense of 





(a) See Speech by Mr. A. J. Balfour at Cambridge, 10th November, 1896. 
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personal responsibility in the employers, whilst the growth of 
socialistic ideas which, on the Continent, has been of increas- 
ing importance, has fixed the attention of the public on this 
subject in a manner which necessarily resulted in the law 
being made more favourable to the employés. The whole 
question has become social rather than legal, and the solu- 
tion of the problem by means of insurance takes it out of 
the hands of the lawyers and transfers it to Government 
officials. This is not entirely true, as in cases not provided 
for by these laws, the injured workman is still to have 
recourse to his action under the code. 

Continental legislation has in- many respects abandoned 
the path of scientific development, and entirely new methods 
are in use. The examination of this legislation and of the 
preliminary discussion is an interesting study in the 
psychology of nations. This discussion has long ceased 
to be confined to lawyers, but it is with the legal aspect 
of the questions that we are concerned, though the social 
side cannot be ignored. Germany and Austria have dealt 
with the matter by legislation during the past fifteen years, 
and in France, Belgium, Holland, Sweden, and Norway, 
measures have been, or are, under discussion on this subject. 

In Germany the accident insurance legislation has intro- 
duced an entirely novel principle into the law. This new 
conception is not the work of lawyers, but of the economists, 
such as Schaefle and Wagner, and it is impossible to consider 
the subject of employers’ liability apart from the wider one of 
insurance, at any rate as regards Germany and Austria. It 
hardly need be said that there is a vast difference of opinion 
on the question of the direct intervention of the State in this 
matter. On the one hand, it is contended that only the 
individual interest of employer and employed ought to pro- 
vide for precautions being taken to avoid accidents, and that, 
if any such occur, the injured person should be left to his 
remedies under the common law. Class legislation must be 
avoided, says this school. On the other hand, it is urged 
that there are many dangers inherent to work, which can 
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never be completely avoided. An enquiry made in 1889 by 
the German Reichsversicherungsamt shows that out of 15,970 
serious accidents which happened in Germany in 1887, and 
which caused total incapacity for more than three months, 
6931—z.e., 43°4 per cent.—were due solely to professional 
risks which were inevitable.(a) The State therefore (so this 
school contends) should take means to provide for the repara- 
tion to the injured workman for injury suffered by a cause 
which he could not control, and so provide him with the 
means of obtaining as a right, and not as a charity, that help 
which is indispensable to him.(6) Within those two schools 
are all shades of opinion, and many writers on both sides 
shrink from the carrying out of their principles to their 
logical conclusions. Leaving out of account the writers of 
the strict laissez-faire school, who are but few in number, 
there appears to be a fairly unanimous feeling in favour of 
taking some additional steps to protect the workman. The 
problem cannot be said to be entirely solved in Germany and 
Austria, though in both countries, as regards life and limb, 
the workman is better protected than elsewhere in the 
world, as far as law can protect him. Whether he is actually 
better off than many employés in large concerns in England 
is a question which it is difficult to answer. 

The means which have been suggested for coping with 
this matter are sketched in the following chapter. 

Three methods have been advocated or attempted on the 
Continent as means for solving the problems of employers’ 
liability—viz., (1) the inversion of proof ; (2) professional risk, 
with which is connected (3) insurance. 

(1.) The Inversion of Proof. 

It has already been seen that the new German Code has 





(a) The other figures are, 3156 accidents due to the master’s fault (19°76 %) ; 
4094 due to the workman’s fault (25°6 %) ; 711 due to the fault of both (4°45 %) ; 
524 due to fellow-workmen or third persons (3°28 %); 554 due to unknown 
causes (3°47 %). 

(b) Attention is called elsewhere to the variation in the figures given. The 
German estimate appears an average. The French is put as high as 75%; the 
Italian as low as 10 %. 
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adopted the first method in dealing with the question of 
master’s liability as regards third persons, and this has been 
advocated with much force by M. Charles Sainctelette (a former 
Belgium Minister of State) for France and Belgium, in deal- 
ing with the master’s liability for injuries to his workmen. 

In examining the principles which ought to govern the 
relation of master to servant as the result of the contract of 
service, numerous decisions of the Courts of France, Belgium, 
Austria, and Germany may be cited which show that there is 
a consensus of judicial opinion to the following effect: that 
masters must take due care to protect workmen against the 
dangers consequent on their work, and that the master must 
indemnify the workmen against evils which happen from the 
execution of his orders and from using his appliances. These 
principles are stated in broad and general terms, as will be 
seen on reference to the judgments quoted (see De la 
responsabilité, pp. 142, 148). 

The question arises, whence springs this obligation ? is it 
from the contract of service or from Article 1382, and other 
Articles of the Code ?—~.e., is the obligation contractual or 
delictual or quasi-delictual ? 

(1.) Does the liability spring from contract? Then it is 
governed in the countries of the Code Civil by Tit. iii. of 
Book iii., “‘ Des Contrats ou des obligations conventionelles,” 
and not by Tit. iv. of the same book, ‘‘ Des engagements qui 
se forment sans convention.” If the obligation is contractual, 
it is for the defendant to prove that he has fulfilled his share 
of the agreement ; if delictual or quasi-delictual, it is for the 
plaintiff to prove his ground of action. 

The contention of M. Sainctelette is that the obligation 
springs from contract. This opinion, he admits, is contrary 
to the decisions of the Courts, but he urges that it is justified 
by numerous arguments of which the gist may be stated as 
follows. The contract of service is a contract whereby one 
person agrees to obey the commands of another, to do certain 
work with certain tools in a certain way, and generally to 
submit to the exercise of authority and surveillance by the 
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master ; in return for this the servant has the right of receiv- 
ing a fixed wage, and of being indemnified from evil in the 
course of the work. The master must see to his being 
preserved safe and sound, must in fact guarantee his safety. 
The defenders of this position both in France and Belgium 
have been very numerous. It is supported by M. Labbe, by 
M. Demangeat, a celebrated Roman lawyer, -M. Cobelle, and 
M. Glasson ; the latter, however, contends that the workmen 
must show that the master has not carried out his contract, 
and there are a few isolated decisions in this sense, notably 
one of the Court of Ghent of 18th June, 1887. 

In France, M. Mare Sauzet, working independently of 
M. Sainctelette, has arrived at similar conclusions. He 
defines the obligation which the contract of service imposes 
on the master as “to take all proper measures to safeguard 
the health and life of the workman.” This is a general 
definition of the position. He proceeds in a note to enter 
into greater detail. ‘‘ Le patron doit veiller a la sécurité de 
Pouvrier, c'est a dire, qwil doit le conserver sain et sauf au 
cours de Vexécution du travail dangereux qwil lui confie et 
quil dirige: il doit & chaque instant pourvoir le restituer, le 
rendre & lui-méme valide, comme il la regu” (Sainctelette, 
p. 141). 

M. Sauzet claims that his definition is based on judicial 
decisions, of which he quotes several, and M. Sainctelette 
adds to the number. The decisions do not, however, lay 
down the rule that the obligation to compensate a workman 
for injuries received in his employ springs from this source ; 
they only show that judges are in agreement as to the care 
which should be taken of the workman. On the contrary, 
the mass of decisions is the other way. 

(2.) Does the liability spring from tort? On the other 
side, those who contend that the obligation must spring from 
a “ faute,” have on their side a long chain of judicial 
decisions and the recognised practice of nearly a century. It 
is urged that to create a legal presumption that the master is 
in fault (if he does not prove an accident or fault of the 
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injured person) is to expose to the risk of paying damages 
one who does not owe them; it must in practice lead 
frequently to injustice. It may have the advantage of utility 
from the social point of view, as is admitted by some of its 
opponents, but it can never be justified as derived from exact 
justice (Sainctelette, De la responsabilité et de la garantie, 
Chapter iv., and Des Accidents de Travail). 

If the basis be a delictual one, it follows that a workman 
to succeed must prove—(1) the injury ; (2) damages; (3) a 
fault on the part of the master which, under Articles 1382 
and 1383, may take the form of negligence or imprudence. 
If the action is brought under Article 1384 for direct injury 
by one servant to another, the strict wording of the Article 
would suggest that proof of (1) and (2) would suffice, but 
here the decisions are very conflicting (Sirey, ii. p. 224). 

It is contended by M. Laurent(a) that the proof of the 
injury and damages raises a presumption of blame which it is 
for the master to rebut. M. Prosper Staes (Des Accidents de 
Travail, Journal des Tribunaux (Belges), 1886, p. 788) 
agrees with this view. The Courts, however, have with one 
or two exceptions decided against it, and when the action 
has been based on Articles 1382 or 1383, it appears that this 
decision is perfectly sound. But an action by a servant 
under Article 1384, it is submitted, should not be treated 
differently from that of a stranger. The words of the 
Article are very definite and clear, and M. Laurent’s con- 
tention appears to contain much justice ; however, here the 
decisions are against him. Articles 1382, 1383, and 1384 | 
are as follows :— 

Art. 1382.—Any action whatever of a man which causes 
an injury to another, obliges the person by whose 
fault the injury has occurred to repair it. 

Art. 1383.—Every one is responsible for the injury he 
has caused, not only by his action, but also by his 
negligence and imprudence. 





a) “ Les principes des droits civil,” vol. xx. p. 639. 
I P , P 
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Art. 1384.—A man is responsible, not only for the 
injury he causes by his own action, but also for that 
which is caused by the action of persons for whom 
he ought to answer, or of things in his charge. 
The father, or the mother after the decease of the 
husband, is responsible for the injury caused by 
their children who live with them, being minors ; 
masters and employers for the injuries caused by 
their servants and foremen (préposés) in the per- 
formance of the functions in which they have 
employed them; tutors and tradesmen for the 
injury caused by their pupils or apprentices during 
the time they are under their supervision. This 
responsibility is incurred unless the father, mother, 
tutors, or artisans prove that they could not 
prevent the action which gives rise to the responsi- 
bility. 

There are two cases treated by M. Sainctelette in which 
the facts were almost identical, though the decisions were 
quite different. A boiler explosion occurred in a laundry 
in Paris in 1867, whereby one of the laundresses was 
seriously injured. She sued the owner (her master) for 
damages, but was unsuccessful. The case was heard on 
appeal, and judgment was affirmed: the reasons given 
being that in an action under Articles 1382 or 1383 the 
existence of a fault, legally imputable, constitutes one of 
the essential conditions to an action of responsibility. The 
appellant was unable to prove any negligence on the part of 
the respondent, and therefore the appeal failed. Neither 
under these two Articles, nor under Article 1384, was the 
respondent liable, as there was no attempt to affix blame to 
one of his servants. 

In 1872 a similar, though more serious accident, 
happened in Brussels. Five persons were killed at once, 
and seven subsequently succumbed to their injuries. Pro- 
ceedings were taken against the laundry company, and 
judgment was given against them in the Court of first 
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instance, and confirmed on appeal. In this case, however, 
the decision was based on Article 1384, and in the first 
Court was shortly as follows :—The owner of a thing, even 
an inanimate thing, which is under his charge, must answer 
for any damage caused by it. It is only natural and logical 
that a person who has the right and duty of supervision and 
direction, should be legally presumed to be in fault from 
the instant when the thing has caused any damage. ‘The 
laundry company ought, therefore, to have proved that 
they could not have prevented the explosion, in other 
words, should have been compelled to prove a negative. 
The Court of Appeal, whilst affirming the judgment of the 
Court below, rejected this reasoning. Their judgment is 
as follows :—Whereas by Articles 1382 and 1383 a person 
who causes damage to another by his negligence or impru- 
dence is liable to make it good, and, therefore, the plaintiff 
must prove the existence of a fault. And whereas Article 
1384 does not derogate from this principle in anything that 
concerns his responsibility for things under his control, it 
follows that the appellant must prove that the respondent 
was to blame. Therefore, since the report of the inspector 
who was appointed to investigate the cause of the explosion, 
does not report that the accident was caused by force 
majeure, or accident, or that the deceased in any way 
contributed to it by her own imprudence ; therefore, these 
considerations show that the appellant is liable to the 
respondent for damages caused by the explosion, and the 
appeal was dismissed, 

So, by this curiously fallacious process, the husband of 
the deceased washerwoman recovered damages by inverting 
the burden of proof in a quasi-delictual action. ‘ From 
these two cases,” says M. Sainctelette, “ you get this result: 
the Court of Paris, by strict adherence to the rules of 
evidence under the Articles in question, produces an inequit- 
able result; whilst the Court of Brussels, in order that 
justice might be done, violates these rules in the plainest 
manner. ‘Truly hard cases make bad law.” If, argues 
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M. Sainctelette, both Courts had, instead, read into thé 
contract of service the implied conditions for whose exist- 
ence he and M. Sauzet contend, there would have been no 
necessity either for the inequitable result in the first case, or 
the fallacious argument in the second. The plaintiff, suing 
in contract, would have proved the contract and the breach, 
leaving the defendant to defend as best he might (Saincte- 
lette, 145-151). I can only say again, that neither the 
decisions of the French or Belgian Courts will justify this 
contention. 

(2.) Professional Risk. 

Accidents, said to be due to professional risk, in the 
Report on the German Accident Insurance Law, doubtless 
include many cases which in England would have come 
under one of the sections of the Employers’ Liability Act, 
1880. Professional risk has been defined as “a permanent 
cause of danger, independent of measures of security which 
can be taken, and which are connected with the nature of 
the industry which is carried on, or the sum of the accidents 
which happen fatally in any professions, independent of the 
fault of men, workmen or masters” (M. Tolain, Chambre des 
Députés, “ Doc. Parl. Off.,” 1885, No. 395, p. 397, col. 2; 
Dr. Emile Stocquart, ‘ Contrat de Travail,” p. 111). 

Another definition, given by a practical engineer 
(M. Cheysson), is also worth quoting in this connection. 
“Professional risk is the risk affecting a determined pro- 
fession, independently of the fault of the masters and 
their workmen. In spite of precautions taken, it constantly 
produces accidents, the greater number of which are attribut- 
able to nobody’s fault. It is by a humane fiction that 
the Courts exercise their ingenuity in finding a fault, of 
creating one where none exists, in order to indemnify the 
victims. From the moment when inevitable risks are 
inherent to labour, the workmen ought not to have to bear 
them, to-day less than ever, in the presence of modern 
appliances and of the forces which set them in motion. 
When the navvy works with his spade or pick, or the 
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butcher with lis knife, the tool in his hands is only a 
continuation of his limbs, and he can, strictly speaking, be 
held answerable for them. But how different is his position 
face to face with a great furnace, a boiler, a rolling-mill, 
with molten metals, with irresistible forces, the slightest 
contact with which is fatal” (Journal des Economistes, 
15th March, 1880). 

This extract was quoted by M. Tolain in the speech above 
referred to. This speech was in defence of one of the 
measures introduced into the French legislature before the 
introduction of the Insurance Bill. Professional risk appears 
to be a term used largely to cover cases of injuries which 
occur under circumstances not closely enquired into, and the 
causes of which are not really known because never 
scientifically examined. 

The evil is greater, the wrong more considerable, accord- 
ing to M. Cheysson, if the motive power is steam or 
mechanical; and so in the draft of the law introduced by 
the Chamber of Deputies, a list of trades was drawn up in 
all of which the motive power was mechanical (moteur 
mécanique) ; and in the accidents happening in them, and 
in them only, was the master to be absolutely bound to 
make compensation. This draft was rejected by the Senate 
who proposed to enact that in every work or industry which 
was recognised as dangerous, the master (chef de l'entreprise) 
should be held liable for all accidents to workmen in their 
work, unless it was proved that the workman is himself to 
blame. This appears still to be the point in dispute. 

The idea of professional risk is one of the expedients used 
for enforcing alteration in the laws of the various continental 
States. The alterations have in all cases been the result of 
political agitation. It is easy to say that seventy-five per 
cent. of accidents happen as a result of circumstances over 
which the workman has no control, but it is much harder to 
prove it. It is recognised that there is a greater risk in some 
trades than in others; but to assume it as a basis of legislation 
instead of, or without an insurance system, appears to have 
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beer unsatisfactory. The master is exposed to the danger. 
of paying ruinous compensation; and the workmen get 
careless. 

The idea of the professional risk, it is urged, is anti- 

3 juridical and unscientific; the cause of the accident is the 

a profession or business ; businesses vary in degrees of danger, 
so if the injury is suffered in a factory there is professional 
risk, the profession (i.¢., the master) ought to answer for it ; 
but if the injury is suffered by a farm labourer, by non- 
mechanical means, the cause may be ascertained and the 
master will probably not be lable. 

Switzerland tried the doctrine of professional risk without 
supplementing it by an insurance scheme. By a law of 
25th June, 1881, the master was rendered liable absolutely 
for the death or injury of his servant, if caused in his factory 
or in the carrying on of his business. A referendum, how- 
ever, was demanded, and by 283,000 out of 290,000 votes it 
was decided to establish obligatory insurance. The doctrine 
of professional risk, apart from insurance, was found impracti- 
cable. The legislation in Germanyand Austria is based entirely 
on this principle of professional risk, as modified by insurance. 
The subject, then, of the master’s liability for wrongs of his 
servants in those countries, is so completely interwoven with 
other matters that it is impossible to avoid treating them 
all together, though in sketching the history of the legislation, 
and the enactments in force before the now existing statutes, 
they will as far as possible be kept separate. 

(3.) Insurance. 

Up to the present only Germany and Austria have a 
system of compulsory insurance against accidents in force, 
but in several other European countries the subject has for 
some time been under discussion, and in France, Sweden, 

. and Belgium attempts have been made to introduce some- 

. what similar systems. This subject has received most 
thoughtful treatment by Dr. Emile Stocquart, and the 

| following is a summary of his remarks hereon (Le Contrat 

: de travail, pp. 114-120). 





THE JURIDICAL REVIEW. 


The necessity of compulsory insurance is by no means 
universally accepted; and, even amongst those who accept 
the principle, great differences of opinion exist. The chief 
point in dispute is whether the State should be the insurer, 
or whether it should confine itself to commanding insurance 
and seeing to its orders being carried out. 

1. The inconveniences of insurance by the State may be 
summarised as follows :— 

(1.) The principle contained in such laws as those of 
Germany necessitates a reconstitution of old 
corporations. 

(2.) It would result in an excessive system of 
bureaucracy. 

(3.) It constitutes a bad precedent in interfering with 
contract. If this is allowed, where is it to 
stop? If it is reasonable to allow the State to 
insure or compel the insurance of workmen, 
why not extend it to life insurance and fire 
insurance ? 

This objection of Dr. Stocquart is very 
interesting in the light of the following extract 
from La Gazette of 15th January, 1897 :— 

SERVICE COMMUNAL D’ASSURANCES CONTRE 
LINcENDIE.—L’administration communale de 
Schaerbeek élabore en ce moment un projet 
@organisation d’un service communal d’assu- 
rances contre Vincendie, projet qui ne consti- 
tuera pas seulement une innovation hardie, 
mas fera grand bruit dans le monde des 
assurances. 

Les édiles schaerbeekois se proposent de 
rendre l'assurance indirectement obligatoire, en 
Srappant dune taxe de un ou deux frances les 
habitants qui ne se feraient pas assurer a la 
commune. Cette partie du projet provoquera 
vraisemblablement des mécontentements assez 
vifs parm les personnes qui tiendrarent, pour 
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des raisons personnelles ou toutes autres, & se 
faire assurer aux Compagnies d’ assurances. 

Dautre part, nous apprenons qu'un autre 
projet—connexe du précédent—tendant & com- 
munaliser entiérement le corps de pompiers qua 
a été fondé, comme on sait sous limpulsion de 
initiative privée, est également mis & Tétude. 
Ce second projet permettrait d’établir, a& des 
endroits déterminés, des postes fixes. 

LDadministration communale s'est décidée a 
laborer ce double projet a la suite du refus 
persistant des Sociétés dassurances d’accorder 
des subsides au corps de sapeurs-pompiers. 

(4.) There is no security for the workmen in case the 
insurance corporation disappears. 

(5.) To secure the observance of the law, a strict system 
of inspection will be necessary, and employers 
of labour will have their independence greatly 
interfered with. 

(6.) The inconveniences would be most grave to the 
workman. Ifthe workman changed his service, 
he would have to take his certificate to show he 
entered such an employ on such a date, and 
was insured at such a date, and that the insur- 
ance is in force at the time he enters the new 
employ, &c. 

2. Obligatory insurance, a middle term, has also numerous 
adversaries, 

(1.) It is contrary to the principle of insurance, which 
is from its nature an eventual contract (contrat 
aléatovre) to provide against accidents produced 
by chance, and whose injurious effects are 
proportioned to their number. Their practical 
conditions imply for the insurer a capability of 
appreciating, of classifying each kind of risk, 
with an estimation of the separate character of 
each, according to which the premium is cal- 
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culated. ‘The necessity for this selection results 
in this, that in similar industries conditions of 
superintendence, preventive measures, conditions 
of the plant are met with which absolutely neces- 
sitate different treatment. The premiums 
determined by each risk, and grouped by the 
association, lead to distribution of the risks 
according to their frequency. ‘The impossi- 
bility of calculating a risk or its excessive 
gravity may exclude the possibility of insur- 
ance, for instance the risk of a workman 
in a dynamite factory. Obligatory insurance 
prevents each risk from being calculated singly, 
and treated according to its gravity. 

(2.) It leads sooner or later to insurance by the State, 
with all the inquisitorial proceedings which 
accompany such interference. If the legislator 
compels the master to insure, it ought to 
provide the means particularly for insuring 
against extraordinary risks. 

(3.) It produces carelessness on the part of both 
masters and men, in other words there is a 
complete destruction of individual responsi- 
bility. In fact it would not be insurance at 
all, but obligatory assistance by way of solid 
obligatory guarantee under the form of insur- 
ance. 

(4.) If the master has the choice of companies he 
would naturally take that with the smallest 
premiums. But suppose this company, having 
drawn the premiums for a number of years, 
then fails, what will the position of affairs be? 
Will the workmen who had suffered injury, and 
are entitled to compensation, be able to claim 
it from the master, who has already made 
provision for them by insuring in an office 
which, owing to no fault of his own, has 
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disappeared? But it may be said the com- 
panies will be chosen and superintended by the 
8 State. In that case the State ought to point 
‘ out those in which insurance can be effected 
8 ‘ without risk, and to proscribe all those that 
e : they cannot recommend. Favouritism will 
8 thus soon spring up. The State has an interest 
in recommending one company rather than 








€ another. 

‘ (5.) The workman would have to deal directly with 
the company, which would frequently be a 
difficult and expensive matter. 

f 8. The third form of insurance is that of obligatory 

msurance for certain industries particularly dangerous. 

5 On behalf of this scheme which Dr. Stocquart advocates, he 

advances the following reasons :— 

r (1.) It is incorrect to say that compulsion destroys the 

0 character of insurance. It may easily be shown 

g from the code civil that the principle is by no 
means new. MHypothec is a civil contract 

h demanding the free and voluntary consent of 

a two persons. But in certain cases the law 

I- imposes an hypothec without the consent of the 

ut 4 parties—e.g., in the case of a wife over her 

d . husband’s goods. Similarly in the case of 

r- es minors and persons interdicted, there is an 

: implied hypothec over the property of the tutor. 

e The law protects wives, infants, and persons 

st interdicted against possible malversations of 

s persons under whose care they find themselves, 

S, why should it not as effectively protect another 

4 possible victim as worthy of interest and pity ? 

d “Un ouvrier modele, sobre, honnéte, est grave- 

m ment blessé au service de son patron. Le 

le législateur a nonseulement le droit, mars encore 

oe le devoir d'intervenir pour garantir la victime 


de laccident contre le mauvais vouloir ou 
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Pinsolvabilité de la personne résponsable” 
(Stocquart, p. 119). 

(2.) The argument that it is impossible to proportion 
risks to their number, as one of the essential 
conditions of insurance has been greatly exag- 
gerated. It only applies to those industries 
which are particularly dangerous. In fact, the 
only result would be to increase the premiums. 

(3.) Accidents which happen in the course of dangerous 
industries ought to compel the State to intervene 
and act as insurer. This intervention would 
not destroy the character of insurance, as most 
of the accidents are due to chance or inexpli- 
cable circumstances, and so are matters for 
insurance. Moreover, it appertains to the duty 
of the State to interfere in such cases, for it 
only can properly protect the workman, it 
disposes of all the resources of the social capital. 

(4.) Such considerations as the danger of particular 
industries, the number of the victims and the 
interest of the public have determined numerous 
jurists to call on the state to insure workmen 
and employés in the following undertakings :— 

(a.) In quarries, mines, and other subterranean 
works. 

(b.) In railways and navigations (internal or mari- 
time). 

(c.) In works, factories, yards, and other under- 
takings where machinery is used, driven by 
steam, gas, electricity, &c. 

(d.) In works employed in the production of 
explosive materials. 

In conclusion, Dr. Stocquart is of opinion that the ideal 
would be a system of “ cavsses de secours libres” adopted by 
each industry, under a law of responsibility which indirectly 
made insurance necessary but not compulsory. Manufac- 
turers and merchants would find it to their interest to belong 
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to the ‘“ Caisse ” of their industry, which would be powerfully 
organised. 

It need hardly be said that I am not concerned with de- 
fending or advocating any of the schemes above suggested. 
The inversion of proof theory would, according to its advo- 
cates, apply to all cases of injury to servants, no matter what 
is the nature of their employ ; it would be a great advantage 
to the injured person, and would not impose an undue burden 
on the master. The doctrine of professional risk renders the 
master absolutely liable in case of injury caused to workmen 
in certain trades and not in others, thereby, as its opponents 
contend, creating an unjust distinction. The case of insur- 
ance is different from these. In Germany and Austria it 
has been tried, and is still at work. The lines on which the 
insurance laws of these countries are drawn are, however, 
those of obligatory insurance, by corporations of employers. 
The corporation in Germany is composed of all the employ- 
ers in a particular trade in the whole empire ; in Austria it is 
localised. 

The objections to insurance in general may, of course, be 
urged against both schemes, and that they are not perfect 
and do not in all respects fulfil their expectations their most 
ardent advocates will admit. Their weaknesses are referred 
to more particularly under a discussion of the laws, from 
which their advantages may also appear. 


A. PEarcE HIGGIns. 





Note.—The writer desires to acknowledge the help he has derived from 
Dr. Emile Stocquart’s “ Contrat de Travail,” and at the same time to thank 
Dr. Stoequart for much valuable assistance and advice. 








NOTES ON THE HISTORY OF THE SCOTTISH 
CONSTITUTION. 


I. THe SEVEN Ears oF ScoTLAND. 


HE eighty-third name in the long legendary catalogue of 
Scottish kings, which begins with Fergus, somewhere 

in the fourth or fifth century before Christ, is that of 
Malcolm II., who reigned from 1004 to 1034. This king, 
the last of the direct male line of Kenneth M‘Alpin, is the 
first whose kingdom is referred to by a contemporary writer 
by the name of Scotia, a name which had formerly belonged 
to Ireland, the earlier home of the Scots. Kings of the Scots 
there had been before in Scotland, but Malcolm II. is the 
first king to bear the title of Rex Scotiae, a title which is 
given to him by Marianus Scotus, who was born during his 
reign, and who wrote his history during the reign of his 
great-grandson, Malcolm Canmore. And it is probably in 
Malcolm II.’s reign that we can first find a political entity 
which can be called the kingdom of Scotland. Malcolm not 
only consolidated his power over Scotland proper —..e., 
Scotland north of the Firths of Forth and Clyde, but he — 
extended his dominion over the provinces of Lothian and 
Strathclyde, which lay south of that dividing line, and by 
the victory of Carham in 1018 made the Tweed the northern 
boundary of his English neighbours. But he held these 
southern provinces rather as a dependency upon his kingdom 
than as an integral part of it. It was not until the reign of 
his great-grandson, Malcolm Canmore, that they became part 
of Scotland proper. Malcolm Canmore’s rule extended over 
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practically the whole of what we now know as Scotland, the 
only exception being the Norwegian earldom of Caithness 
with the Orkney and Shetland Islands; for, after the death 
of Thorfinn, in 1056 or 1057, the western islands and the 
western part of the mainland, though still inhabited by 
Norsemen, and yielding doubtful and intermittent allegiance, 
were, for a time, at least, nominally under the rule of the 
Scottish king. On Malcolm’s death, the kingdom was again 
broken up, and it was not finally re-united until the reign of 
David, the fourth of his sons who succeeded him. Alexander 
the Fierce, David’s immediate predecessor, was king of 
Scotland, but his authority was confined to the northern part 


of of the kingdom, and during his reign David ruled over the 
"e . provinces of Cumbria and the Lothians with the title of earl. 
of The historical distinction between the northern and southern 
i‘ parts of Scotland was kept up long after the kingdom had 
le become united, and so late as 1286 we find two regents 
| appointed, one with authority to the north, and the other to 
dd the south of the Forth. 

ts Various circumstances have combined to curtail our know- 
ne ledge of early Scottish history. The records of the kingdom 
is were collected from all parts and sent to Berwick at the 
11s desire of Edward I. of England, to aid him in his arbitration 
Lis in the succession dispute, and the great bulk of them were 
in § afterwards destroyed or lost. The zeal of the Reformers of ig 
ty § the sixteenth century caused the destruction of many of 
ot | the documents belonging to the religious establishments, 
@.5 which, had they been preserved, might have given us much 
he information. There is a long period of darkness, also, 
nd between the departure of the Romans from Scotland, and the 
by dawn of credible written history. To fill in the details of 
rm these centuries, we have to trust, to a great extent, to 
ese isolated fragments of information, coming to us from various 
om sources, many of them extraneous to Scotland, and we have 
of to walk warily among the legends which were fabricated in 
art later ages by pious monks, who had their own purposes to 


serve in making history. 
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In trying to trace the history of the Scottish con- 
stitution, it is not necessary to go much further back than 
the reign of Malcolm II. and his immediate successors. 
At that date, and earlier, Celtic Scotland was, we know, 
divided into seven provinces. The division originated, 
according to legend, in the partition of the country among 
the seven sons of Cruithne. When we first hear of these 
provinces, at a time probably earlier than that of the 
Scottish conquest of the Picts, and when Dalriada was 
the only possession which the Scots held in this country, 
they consisted of—(1) Angus and Mearns; (2) Fife and 
Fothrev; (3) Stratherne and Menteith; (4) Mar and 
Buchan; (5) Athole and Gowrie; (6) Moray and Ross ; 
and (7) Caithness and Sutherland. Each province con- 
sisted of two mortuaths, or great tribes, and each mor- 
tuath was made up of several tuaths or tribes. At the 
head of each province was set a king, and at the head of 
each subordinate mortuath was set a sub-king or 7 mor- 
tuath. As the five provinces of Ireland were each ruled 
by a king, with the Ardri, or king of Ireland claiming 
supremacy over them, so the Ardri Albain was theoretically 
the supreme authority to whom the kings of these seven 
Pictish provinces owed allegiance. At a later period, after 
the Scottish conquest, when Pictavia had become Albania, 
and when the king of Scots was not merely a conqueror 
ruling over a conquered race, but was in reality the head 
of a recognised Scottish monarchy, the Norwegian earldom 
of Caithness dropped out of the list of the seven provinces, 
and its place was taken by Ergadia or Argyle, which covered 
the greater part of the West Highlands, including the old 
Scottish kingdom of Dalriada; while Gowrie was added 
to Fife and Fothrev, which then became the principal 
province, and contained Scone, the capital of Scotland. 

How far the allegiance of the “ kings” of these provinces 
to the kings of the Scots was acknowledged, and what 
authority they exercised over their provinces must be to 
a great extent a matter of conjecture. It is almost safe 
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to venture the remark that at no one time were all the 
provinces peaceably subject to the king, and that the king’s 
authority over any one of them depended entirely upon 
his power to enforce it. It is probable that in the earlier 
times the Ardri’s authority amounted at most to a right 
to demand a fixed tribute and a right to claim entertain- 
ment for himself and his followers when he chose to visit 
the province. In other respects the “kings” of the pro- 
vinces probably exercised an independent sovereignty. But 
Malcolm II. extended his power as king of the Scots by 
actual conquest of various parts of the different provinces, 
and instead of giving out the conquered lands to be held 
free as tribe-lands under the heads of the tribe as of old, 
he reserved considerable parts of the land for his own use, 
being strong enough to do so, and thus by doing so, strength- 
ening himself. It is during his reign that the title of 
“king” disappears from the provinces, and that of “ maer” 
or “mormaer” takes its place, and the “ tovsech” becomes the 
subordinate head of the tuath.(a) The government of the 
provinces now comes into the hands of an official class, 
stewards, or great stewards, who hold for the king, and 
who, while they are entitled to a share of the taxes raised 
in the province, are accountable for these taxes to the 
king. The office of mormaer remains hereditary in the 
family, according to the old customs, and the holder of 
it gradually becomes more powerful and more independent, 
but he never reaches that stage of independence which was 
occupied by the older race of “kings.” At a later date, 
when feudalism began to make itself felt in Scotland, the 
title of the governors of the provinces was again changed, 
and the “mormaer” gave place to the “comes” or “earl,” 
and the “ toisech,” or leader of the tribe, became the “ thane.” 





(a) Moray, perhaps, should be excepted, for the ruler of that province retained 
his title of King down to the year 1086 ; but Moray in these times was in a state 
of almost chronic insurrection, and was generally more or less independent. The 
line of the Kings of Moray ended with Maelsnechtan, son of Lulach, who was 
nominally King of Scotland for three months after the death of Macbeth. 
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It is among these old Celtic provinces and their rulers 
that we find the first traces of a constitutional body in 
Scottish history. That ‘The Seven Earls of Scotland” 
ever had a recognised constitutional existence has been 
denied, but the evidence for that existence seems to be 
sufficient. It is indeed natural enough to believe that, 
even in very early times, whenever the Ardri found him- 
self strong enough to exercise authority over any or all 
of the seven provinces, the rulers of these provinces, being 
the seven principal subjects of the realm, had a say, either 
singly or together, in most matters of national importance. 

There is no clear written evidence of any claim on behalf 
of “The Seven Earls of Scotland” to a constitutional exist- 
ence until a comparatively late date, but it seems certain 
that at the time of the death of the Maid of Norway, there 
was at least a tradition that such a body had existed, and 
had held certain clearly-defined rights and privileges. The 
evidence which we have consists of some documents which 
were laid before Edward I. of England, when the question of 
the succession to the Scottish Crown was opened. 

On Alexander the Third’s death in 1286, the Great 
Council of the realm appointed six persons to act as regents 
during Margaret’s absence and minority. From one cause or 
another, at the date of Margaret’s death in 1290, only two 
of these six were acting—viz., William Fraser, Bishop of 
St. Andrews, and John Comyn. Some of the competitors 
for the vacant throne seem to have feared that the regents 
were favourable to the claims of Balliol, and that they would 
take upon themselves to nominate and appoint him as king. 
There has been preserved to this day an instrument taken 
by “The Seven Earls of Scotland,” and an appeal made 
by them to Edward. This document, which is preserved 
in the Exchequer, and which is noticed in the Kalendar 
of Ancient Documents drawn up by Bishop Stapleton, 
about 1323, sets forth, in Latin, that ‘according to the 
ancient laws and usages of the kingdom of Scotland, and 
from the time whereof the memory of man is not to 
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the contrary, it appertained to the rights and liberties 
of the Seven Earls of Scotland and the Communitas 
of that realm, to constitute the king in that kingdom, and 
to set him in the royal seat, and to confer upon him the 
honours which pertain to the government of the kingdom of 
Scotland, whensoever the royal throne should de facto et de 
jure become vacant.” Another appeal to Edward against 
the proposed action of the regents is made by Donald, Earl 
of Mar, who designs himself as “ unus de Septem Comitibus 
Scotie.” Yet another appeal is made by the competitor, 
Bruce, in which he repeats the allegation as to the rights 
and liberties of the Seven Earls in almost the same language 
as was used in the first appeal, and by which he places him- 
self specially, and the Seven Earls aforesaid, with all his 
and their friends and adherents, under the special protection 
and defence of the King of England. One other document 
of the same time may also be referred to. It is a letter in 
Norman-French addressed to Edward by one of the com- 
petitors—by which of them does not clearly appear, but 
probably by Bruce—in which he suggests that it was not in 
the power of Richard to give up the claims of the English 
monarch to the homage of the King of Scotland, and in 
which, throwing back the origin of the English claim of 
supremacy behind the Treaty of Falaise, he refers to a 
treaty made in the days of David, and mentions that “les 
Seet Countes de Escoce” became bound by oath to support 
the English king, in the event of the failure of the Scottish 
king to observe the conditions of that treaty. 

From the terms of these documents, there can be no 
doubt that “The Seven Earls ” were referred to as a definite 
body, and not, as has been suggested, merely as a majority 
of the earls of Scotland. The seven are distinguished and 
separated from the other earls. In the first of the documents 
above quoted, the procurator appeals to Edward in nomine 
praedictorum septem comitum, episcoporum, abbatum, 
priorum, comitum, baronum, et libere tenentium Scotia, et 
communitatis eyusdem eis adhereiitis, 
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At the time of the Succession Dispute, these rights and 
privileges of the Seven Earls were rather a recollection and 
a tradition than an actual fact; but there is no intrinsic 
unlikelihood in the existence of such a body with such rights 
in earlier times. Their privilege would not be that of a free 
choice of a king, The laws of succession both among the 
Picts and among the Scots were lacking in the definite 
character which the feudal laws possessed. The Pictish idea 
recognised relationship for the purposes of succession through 
the mother only. Bede tells us that their rule was that “ ubi 
res veniret in dubium, magis de foeminea regum prosapia quam 
de masculina regem sibi eligerent.” In the list of Pictish 
kings there is no instance of a son succeeding his father. 
Brother occasionally succeeds to brother, but in general the 
name of the new king’s father discloses no relationship to his 
predecessor. Where a doubt as to the succession arose, the 
new king was usually selected from among the maternal 
relatives of the late king. Kenneth M‘Alpin, the first Scot 
who ruled over the Picts, was descended on his mother’s side 
from the Pictish royal race. In his time the Scottish law of 
Tanistry, preferring the male to the female succession, was 
introduced, and for some generations the succession to the 
throne alternated between the families of his two sons. But 
even now the son did not necessarily succeed his father; the 
brother was as a rule preferred, as being one degree nearer 
the common ancestor. This rule was the foundation of 
Donald Bane’s claim to the throne on the death of Malcolm 
Canmore, and we find it revived even so late as the end of 
the thirteenth century, when Bruce urges it in support of his 
claims in the competition submitted to Edward of England. 
The rule of the succession of son to father, which in the 
main obtained after the days of Malcolm Canmore, was the 
result of the Saxon and Norman ideas which, about that 
time, invaded Scotland. At the time, therefore, when “ The 
Seven Earls” exercised their prerogatives, there was room and 
often need for a choice. And it may well have fallen to the 
seven principal subjects in the realm to select from the 
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members of the royal family the individual best qualified, by 
claims of descent and by capacity, to occupy the throne. 

If this view of the function of the Seven Earls be correct, 
their position bore some resemblance to that of the principes 
of the Anglo-Saxon Witan. ‘T’o this latter body the election 
of the king pertained, both in theory and in practice, and it 
was exercised by them in a general assembly of the whole 
nation. “The king,” says Professor Stubbs, “ was in theory 
always elected, and the fact of election was stated in the 
coronation service throughout the Middle Ages, in accordance 
with the most ancient precedent. It is not less true, that 
the succession was by constitutional practice restricted to one 
family, and that the rule of hereditary succession was never, 
except in great emergencies and in the most trying times, 
set aside. The principle may be stated thus—the choice was 
limited to the best qualified person standing in close relation- 
ship to the last Sovereign; for it is scldom, except in the 
case of revolution or conspiracy, that anyone but a son, 
brother, or near kinsman is chosen; and in the case of a 
king dying in mature years, his eldest son would be, and 
was in practice held to be, in every respect the safest suc- 
cessor. It may be sufficient, however, here to lay down the 
rule, that both the formal election preparatory to the act of 
coronation, and the actual selection when the necessity for a 
free choice occurred, belonged to the Witan; they included 
among them both the principes or national magistrates, to 
whom, on the most ancient precedents of heathen times, the 
power appertained ; the bishops, whose recognition by the 
act of anointing and coronation was religiously viewed as 
conveying the Divine sanction, and as requisite for the 
enforcement of the moral duty of the subject; and the 
minist7’ or personal retainers of the crown, whose adhesion, 
expressed in their particular oath of fealty, was in highest 
degree necessary for the safety and peace of the new reign. 
The recognition by the assembled people was a comple- 
mentary security, but implied no more real right of admis- 
sion or rejection than belonged to the persons actually 
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present ; for the crowd that surrounded the coronation chair 
was no organised or authorised representation of the nation.” 
As then in England, the power of appointing the king per- 
tained, according to “ancient precedent,” to the principes, 
but was in fact shared by the clergy and the munisti7, so in 
Scotland the power may have been originally vested in the 
body of the Seven Earls, though, as time went on, the theory 
of their exclusive power disappeared, and the clergy and the 
tenants in chief of the crown came to form, with the earls, 
the Communitas Regni of Scotland. 

Though it is necessary to come down to the end of the 
thirteenth century for definite evidence of the claims of the 
“Seven Earls,” traces of the existence of that body in earlier 
times are not wanting. A monkish legend concerning the 
foundation of St. Andrews gives a description of an appari- 
tion of St. Andrew to Ungus, son of Urguist, King of the 
Picts, some time in the fourth century, while he was walk- 
ing, “cum septem comitibus amicissimis.” The story, of 
course, is utterly devoid of foundation, and Ungus himself is 
an invention of the monks, in order to ante-date the founda- 
tion of the monastery, which really owed its origin to another 
Ungus, Angus MacFergus, in the eighth century. But the 
legend dates from early in the eleventh century, and it 
shows that “ the Seven Earls” were not unknown in Scotland 
then. Of greater historical value is the register of 
Dunfermline Abbey, which tells us that, in 1250, the body 
of Queen Margaret was removed into the choir of the Abbey 
in the presence of ‘‘ septem Episcoporum et septem comitum 
Scotie.” At a much earlier period than this, in 1114, we 
find Alexander J. granting a charter to the Abbey of Scone, 
with the consent of the Queen, two bishops, six earls, and 
Gospatric, whom we know to have been Earl of Dunbar, and 
who thus represented that part of the Lothians which was 
subject to the king. The other six earls can, perhaps, be 
identified as the Earls of Moray, Stratherne, Athole, Mar, 
Buchan, and Fife. Again, at the coronation of Alexander II., 
in 1214, the Seven Earls appear as taking part in the cere- 
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mony, probably exercising those privileges which were after- ’ 
wards claimed for them before Edward. On this occasion, 
the seven consisted of the Earls of Fife, Stratherne, Athole, 
Angus, Menteath, Buchan, and Lothian. In 1237, and again 
in 1244, we find the Seven Earls becoming bound by oath as 
parties to a treaty between Alexander and Henry III. of 
England. In the former year, the earls whose names appear 
are those of Dunbar, Stratherne, Lennox, Angus, Mar, 
Athole, and Ross ; while, on the renewal of the treaty, seven 
years later, the list consists of the Earls of Dunbar, Fife, 
Stratherne, Menteath, Mar, Buchan, and Athole.(a) From 
these and other instances which might be given, it appears 
that the “Seven Earls” who counselled the king, or who 
claimed the privileges of the body, were not necessarily, in 
these later reigns, the representatives of the seven old 
provinces, and that the earldoms which were represented 
varied from time to time. The most probable explanation 
seems to be that there were in Scotland, throughout all 
these reigns, certain privileges pertaining to the Seven Earls, 
but that the right to membership of that body depended 
largely upon the power of the particular earl who claimed it, 
and that those individual earls who, during each reign, had 
the greatest power, were able to make good their position as 
the principal subjects of the realm, and as having right to be 
included among the seven. 

The claim made before Edward is for the recognition of 
privileges pertaining to the Seven Earls and the Communitas 
Regn. By this time the Seven Earls had, to all inteuts and 
purposes, become merged in the Communitas, and the docu- 





(a) It may be that this is the treaty which is referred to in the French letter 
addressed to Edward I., which has already been quoted. But the writer of that 
letter seems to refer to an earlier date, and speaks of the treaty having been 
entered into in the times of King David. The treaty of 1237 and 1244 was 
concerned with the question of the homage due by the King of Scotland for the 
possessions which he held in England ; and the writer of the letter probably, for 
his own purposes, intentionally confounds this question with the larger question 
of the homage which Edward claimed as due for the Kingdom of Scotland to him 
as its over-lord. 
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ment which has been quoted contains the last attempt which 
was made to vindicate their separate existence. After the 
arbitration of Edward, the Seven Earls, as a body, are never 
heard of. The Communitas Regni, in which they were 
absorbed, was, no doubt, at this time the assemblage of all 
who held in chief of the crown. 

From what has been said, there appears to be a clear 
justification for tracing the constitutional body of ‘“ The 
Seven Earls of Scotland” back into Celtic times. Of the 
form of government which obtained among the tribes, 
Pictish or Scottish, who inhabited Scotland in the days 
of the early legendary kings, we know very little, and 
what we do know is to a great extent drawn from Irish 
sources. The idea of the tribe was patriarchal rather than 
territorial; the king was the head of the family rather 
than the lord of the land. We know that there were both 
freemen and serfs in the tribe—saor and daor. The 
latter class were either captives or criminals. The free- 
men alone had political rights, whatever these may have 
been. Wealth consisted in the ownership of cattle; and 
as the wealth of individuals increased, gradations of rank 
arose, and the land, which had originally been the common 
property of the tribe, was gradually acquired as individual 
property by those who had the need for it and the power 
to hold it. This led to the giving off of a share of their 
land and cattle by the rich men to dependants, who thus 
came into the position of tenants, and owed service to 
their superiors. Upon all the tribe lay the obligations of 
feacht and sluaged, expedition and hosting; and these 
obligations gradually became more analogous to those of 
the feudal system, the tenants being bound to follow their 
superiors, and the superiors the king. 

Of the government of the tribe in these days we 
know that the king was at the head; that there was an 
official known as the brehon or judex, whose jurisdiction 
was limited to the confines of the tribe; and that there 

yas a toisech, or war-leader, who led the tribe in its 
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military expeditions against its neighbours. The king 
might hold the office of brehon or of toisech, but he did 
not necessarily hold either, and it is probable that the 
same person never filled these two offices at the same 
time. The other important personage in the tribe was the 
Tanist, the heir to the throne, elected according to the 
law of Tanistry during the lifetime of the king, in order 
that the tribe might not be left without a head. Of the 
share that the people had in the government, we know 
nothing. The Roman historians tell us that the tribes 
were democratic in their customs. It would not be safe 
to build much upon this. There is no evidence of any- 
thing analogous to the Saxon Hundred or Township, but 
we may conjecture that the king ruled the tribe with 
the counsel and consent of the chief men in it, and that 
the freemen who were not called to the council stood 
outside the circle of grey stones, which served at once as 
temple and senate-house, and signified their assent or 
their dissatisfaction by their applause or their murmurs. 
Changes and developments in these customs must have 
come as the centuries passed, and as Christianity, with 
its new ideas, made its influence felt. But the first 
marked change came when Malcolm II. added the pro- 
vinces south of the Forth to his dominions, and Saxon 
ideas and Saxon customs and institutions began to make 
way in Scotland. During the reigns of the kings who suc- 
ceeded Malcolm, this Saxon influence increased greatly. 
Malcolm’s grandson and _ successor, Duncan, married a 
Northumbrian wife, and his son, Maleolm Canmore, spent 
the greater part of his youth in exile with his English 
relatives, and was restored to his father’s throne by their 
assistance. But the great inroad of Saxon influence took 
place when, at the time of the Norman Conquest, the Saxon 
Atheling, with his mother and sisters, took refuge at the 
Scottish Court, and Malcolm married the Princess Margaret. 
Margaret’s influence over her husband was great, and to her 
Court came many of her countrymen, driven from their own 
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land by the oppression of their conquerors. Gradually, 
therefore, Saxon ideas of law and government became 
acclimatised in Scotland, not imposed as by a conquering 
race, but adopted by the Scots as improvements upon their 
earlier methods. 

A still greater change, however, took place after 
Malcolm’s death. His daughter, Editha, or Matilda, was 
married, in 1100, to Henry Beauclerc, the son of the 
Conqueror. When she went to England, she took with 
her her brother David, who married an English wife, and 
through her obtained the English earldoms of Huntingdon 
and Northampton, thus becoming a Norman baron. During 
the reign of his brother, Alexander the Fierce, David was 
also Earl of the Lothians and Cumbria, and the leader there 
of a large following of Norman barons; and when, on 
Alexander’s death, in 1124, he returned to Scotland as 
king, he brought with him the Norman customs which 
he had learned in England, and introduced into Scotland 
the Feudal System. 

Before David came to the throne, in Alexander I.’s reign, 
the old Celtic title of ‘‘Mormaer” had given place to the 
Saxon “Earl,” or the Feudal “Comes.” There had never 
been any “‘ Mormaers” south of the Forth, and this change 
of name by the chiefs of the north is the first sign that Saxon 
or Norman influences were making themselves felt in Northern 
Scotland. But the tenure had not changed with the name, 
and it was the policy of David and his immediate successors to 
change, in fact as well as in name, the Celtic official into the . 
Norman baron. Legendary history puts the inauguration of 
this policy at an earlier date than the true one. According to 
the “ Leges Malcolmi,” which are now universally believed 
to have been fabricated long after the reign of Malcolm IJ]., 
that king, having vindicated his authority over all Scotland, 
disposed of the whole land to his followers, “and nocht held 
till himself bot the kinge’s dignitie and the Mute Hill in the 
toun of Scone; and thare all the barouns grantit till him the 
ward and releve of the aire of quhatsumevir baroun dede, to 
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the sustentatioun of the said lord the king.” But this is pure 
invention of a later age. The change to feudalism was not 
thus brought about by an isolated act of summary authority, 
but came gradually and by various means, and lasted through 
several reigns. The ‘‘ suppression of an insurrection,” of 
which we read frequently during these reigns, afforded a good 
opportunity of carrying out this policy. The most notable 
example of this occurred in 1160, during the reign of 
Malcolm IV., when six earls rebelled against that king, and 
besieged him in Perth. Malcolm put down the rebellion, 
and took the opportunity of creating six new earls, with 
feudal investiture, each drawing his title from a moiety of 
one of the ancient provinces. The same policy was continued 
by William the Lion. During his reign the Celtic Earldom 
of Buchan passed into the hands of a Norman baron, 
William Cumyn, who had married the daughter of the last of 
the Celtic earls. William converted three more of the old 
earldoms into feudal holdings, and created four new earldoms. 
Later, in Alexander II.’s reign, the Earldom of Athole passed 
by marriage to David de Hastings, and the Earldom of Angus 
first into the hands of the Cumyns, and then, by the second 
marriage of the countess, into the hands of Gilbert de Um- 
phraville ; these two Celtic earldoms thus coming into the 
possession of Norman barons. In the same reign the Karl- 
dom of Menteath passed in a similar manner into the hands 
of the Cumyn family. These instances may be taken as 
examples of the way in which, during these reigns, the 
Feudal system gradually made its way in Scotland, with the 
result that the Communitas Regni, the assemblage of all 
who held in chief of the king, became the advising and 


consenting body in the king’s government. The prerogatives 
of the Seven Celtic Earls disappeared ; and when that body 
does, for the last time in Scottish history, claim its rights, it 
claims them not as its own, but as belonging to it in conjunc- 
tion with the Communitas Regni. 

CHARLES R. A. Howey. 








LIQUIDATE DAMAGES AND PENALTY. 


ROBABLY no words in common use in legal styles have, 
in the course of equitable interpretation, been made to 
bear a signification more at variance with their plain and 
apparent meaning than liquidate damages and penalty. 
Their plain meaning is now lost, and the words must be 
translated according to the rules which the Courts have 
established. These rules are supposed to be relied on by 
parties when they insert in their contracts clauses of this 
kind, and it would be impossible now to ignore them. It 
may be feared, however, that clauses of liquidate damages 
or penalty are frequently inserted without any precise idea 
of their legal effect, and it is the object of this article to 
attempt to analyse the law as it has been laid down 
concerning them. 

As has been said, the departure from the plain meaning 
of the words has been caused by equitable interpretation. 
Equity in our Courts is coeval with the common law, and it 
has always been administered along with the common law by 
the Court of Session. In England, on the contrary, it was of 
later application. It was first introduced in connection with 
these clauses by the statute 8 & 9 Will. III. c. 11, sect. 8, and it 
was not till after that date that the Court of Equity inter- 
vened to modify the literal interpretation which the Common 
Law Courts enforced. Since then, however, the cases in the 
English Courts have vastly outnumbered our Scottish decisions, 
and we have, in consequence, borrowed rules of interpreta- 
tion which have their origin in English equity. To a con- 
siderable extent, therefore, the equity of the two countries 
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has run into the same groove. Nevertheless, the initial 
principles of equitable interference are from their origin less 
complicated and more easily traceable in Scots cases than 
they are in English. It is a common saying that the root of 
Scots law is in principle, while that of English law is in 
precedent ; that Scots law follows the Platonic or deductive 
method—from principle to phenomena, while the English 
law is in its development, Aristotelian or inductive—from 
phenomena to principle. Whatever the general statement 
may be worth, we shall see that principles have been laid 
down on this subject which have throughout guided our own 
decisions on the subject, and which seem to lead to clearer 
and more certain results than the corresponding rules in 
England. 

What then is the distinction between liquidate damages 
and penalty, and how did it arise? If, as might appear 
reasonable to the lay mind, the law allowed parties to 
contract as they pleased, and left them to suffer the conse- 
quences of the plain and natural meaning of their own words, 
the whole course of legal decisions on this subject would be 
wiped out from our Reports, and there would be no further 
difficulty. The legal position of the contracting parties 
might be set down thus: If they had stipulated for a 
certain sum as liquidate damages, then they would be under- 
stood to have intended it as such, and as a pre-arranged 
alternative payment for non- performance. The sum 
stipulated would thus be payable on a breach occurring. 
If they had stipulated, on the other hand, for a certain sum 
as penalty, then they would be understood to have intended 
that no breach was to occur. But inasmuch as the law does 
not allow people to punish one another, it will not permit 
the pre-arranged penalty to be enforced, but institutes an 
enquiry into the actual damage sustained, and orders pay- 
ment accordingly of a sum not exceeding the penalty. 
Thus, liquidate damages would be paid, penalties would be 
modified. But it is here that equity has stepped in, and 
contracting parties are told, “you don’t always know the 
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meaning of the words you use. You sometimes say liquidate 
damages when you mean penalty, and vice versd, and it is 
for us, not you, to determine which you meant to stipulate 
for, in view of all the circumstances of your case.” The 
result of this interference is that the words no longer bear 
their simple meaning, and until we elucidate the rules of 
interpretation, we cannot tell what the defaulting party is 
liable for. Let it be noted that the sum to be paid, if it be 
decided that it is of the nature of a penalty, will never be 
awarded in excess of the penalty. Being penal, it is 
presumed to express the utmost limit of damage. A penalty 
clause has a more extensive effect in Scottish than in 
English law. In England it is possible for the creditor to 
disregard it, and bring an action at common law to recover 
damages to the extent of the injury actually sustained (per 
Lord Mansfield in Lowe v. Peers, 4 Burr. 2228). In Scot- 
land it would appear that he cannot do so. The penalty 
clause limits the amount of damages. The law was first laid 
down in Johnstone's Trustees v. Johnstone (19th January, 
1819, F.C.), and it has been followed in a recent case in the 
Outer House (Hyndman’s Trustees v. Miller, reported in 
38.L.T. (O. H.) 266). 

Let us examine how this modification of the strict mean- 
ing of the words of the contract arose. Mr. Mayne, in his 
book on “ Damages” (p. 145), points out that the Courts 
drew a distinction between the primary intention of con- 
tracting parties and the machinery contained in the contract 
for carrying it out. They found two classes of cases :— 

(1.) Where the primary intention was to ensure the 
performance of the contract, and a sum was fixed to help to 
secure that purpose. In this case they set aside the 
machinery agreed on, and substituted their own. They 
treated the machinery as a penalty, and proceeded to estimate 
the actual damage sustained, which they thereupon ordained 
should be paid. 

(2.) Where the primary intention was a dual one. The 
parties agree that two things may be done alternatively— 
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i.e., something is to be performed, or if it be not performed, 
then payment of a certain sum is to be made instead. 
Here they treated both alternatives as the primary intention 
of the parties, and as of the essence of the contract, and 
refrained from interference. 

This is the elementary distinction between the two kinds 
of cases. It would be simple enough if it went no further. 
A number of rules, however, have grown up, by which the 
Courts decide whether the parties can be supposed or can be 
allowed to have a dual primary intention, and these rules 
make the meaning of the primary intention of the parties as 
complicated in interpretation as the meaning of the words 
they use. The principle has the fault of the method. As it 
has been arrived at by induction, we can only understand 
its meaning by working upwards from the phenomena from 
which it is induced. 

The primary principles of our law on the subject are 
perhaps best laid down in Bell’s Commentaries, i. 699 
(7th Ed.). They are as follows :— 

1. Where penalties are intended as liquidate damages, 
and especially where there appears to be nothing exorbitant 
in the stipulation but a reasonable and fair proportion 
between the loss and the penalty, a court of justice will not 
interfere—e.g. in a lease where additional rent is stipulated 
for on particular modes of cultivation being adopted [there 
being no doubt of the bona fides of the tenant], or in the 
case of a judicial sale where the loss arising from the 
failure of an offerer to fulfil his engagement cannot easily 
be ascertained. 

2. But where the penalty is manifestly exorbitant, and a 
penal forfeiture rather than estimated damages, a court of 
equity does interfere, the exorbitancy being taken in some 
sort as a criterion whether it be properly a penalty or con- 
ventional damage that has been stipulated. 

3. Where the penalty is plainly intended to secure 
against some possible invasion, . . . the party against whom 


it is pointed is not entitled to insist on taking the enlarged 
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use, paying the penal sum. It is held necessary in order to 
his exercising such power that a jus quaesitum be plainly 
stipulated. Unless there be such stipulation, the penalty is 
to be held as truly an instrument of restraint, and the pay- 
ment of it does not liberate from the performance of the 
engagement. 

The principle embodied in (3) seems to be the same both 
in English and Scots law, and it has been enforced by 
several decisions in our Courts.(a) The principle laid down 
in (1) and (2) on the other hand has raised very grave 
difficulties. Cases founded on the example of additional 
rent being stipulated for in a lease have been numerous in 
our Courts, and the decisions have been unvarying in favour 
of their construction as liquidate damages.(b) The hypo- 
thesis that such stipulations are fair and reasonable has 
never been set aside. A landlord may make such stipula- 
tions as he pleases regarding his own property, and the 
tenant need not contravene them; or if he wishes to do so, 
he has before him the express bargain he has entered into, 
and he knows exactly what the contravention will cost him. 
It is fair that he should get no protection from equity. He 
has a choice, and the primary intention is that he should 
pay the excess sum, if he takes the enlarged use. The 
question of exorbitancy does not arise in such cases, Its 
application, however, as the criterion of what the primary 
intention of the parties was is the principle which has been 





(a) Sir A. M‘Kenzie v. Craigie, 18th June, 1811, 16 F.C. 304, aff. 12th May, 
1815, 18 F.C. 508 ; 6 Pat. App. 117; Cross v. Muirhead, 23rd May, 1813, Hume, 
860; Campbell v. M‘Laurin, 15th June, 1814, Hume, 864; Curtis v. Sandison, 
29th Nov., 1831, 10S. 72; University of Glasgow v. Faculty of Surgeons, 3rd March, 
1837, 15 S. 736 ; 21 F. 723, aff. 7th Aug., 1840; 1 Ret. 397; Gold v. Houldsworth, 
16th July, 1870, 8 M. 1006, 42 J. 617; Dalrymple, &c. v. Herdman, 5th June, 
1878, 5 R. 847. 

(b) Little v. Mutter, 22nd June, 1797, Hume, 797 ; Henderson v. Maxwell, 24th 
Feb., 1802, .13 F.C. 49, Mor. 10,054; Hunter v. Clark, 27th June, 1810, Hume, 
852; Fraser v. Ewart, 25th Feb., 1813, 17 F.C, 223; Morison v. Sir D. H. Blair, 
22nd Feb., 1823, 2 S. 241 (N.E. 212); Miller v. Lord Gwyder, 26th May, 1824, 
3 S. 65 (N.E. 42), aff. 8th March, 1826, 2 W.S. 52; Lawson v. Ogilvey, 16th May, 
1832, 10 S. 531, 7 F. 403, aff. 6th July, 1834, 7 W.S, 397. 
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referred to as differentiating Scots law from English. No 
such test, so far as I can find, has ever been applied in English 
law. A dictum of Holt C.J., in Barton v. Glover (N.P.C. 
43; affd. 16 M. and W. 346) seems to be irreconcilable with 
the application of such a test, for he maintains “that the 
mere largeness of the amount fixed will not per se be suff- 
cient reason for holding it to be a penalty.” The applica- 
tion of the test in Scots law is, no doubt, attended with great 
diticulty. It may safely be said that had as many cases 
arisen in our Courts involving such fine distinctions as those 
in England, it would have been impossible to apply the 
test with any approach to consistency, and the classification 
of the cases would have been a hopeless task. As it is, 
the work of distinguishing the rationes decidendi of our 
leading cases is by no means easy. I proceed to com- 
pare two of them where the disputed clause was of an 
apparently similar nature and to attempt to bring out the 
reasons which rightly or wrongly determined the construction 
of these clauses. What the Court aimed at, though the 
reports perhaps do not show it very clearly, was to 
determine whether the parties really meant the sum stipu- 
lated for to assess the damage, that is to say, whether the 
intention was dual; or whether they named such a sum—z.e., 
a sum so exorbitant—as to give rise to the presumption that 
their aim was the fulfilment of the contract and that alone. 
To determine this question the Court took into account all 
the circumstances of the case. The first case is Johnston v. 
Robertson, 23 D., 646. Here a contract for the erection of 
a poor-house contained, iter alia, a clause binding the 
contractor to have it completely finished and the keys 
delivered up on or before a specified day, “ under a penaity of 
£5 sterling for every week during which the whole of said 
works shall remain unfinished” after the said day. It was 
held that on a sound construction of the whole contract, the 
sum stipulated in the event of non-completion was of the 
nature of pactional damages, and was not a penalty subject 
to modification. ‘The sum falling to be paid under this 
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stipulation amounted to £995 sterling. At advising, Lord 
Cowan said: “I think the clause cannot be regarded in any 
other light than as a stipulation for pactional damages, and 
which the Court has, therefore, no power to modify or 
interfere with. . . . The stipulation must, I think, have 
been inserted ex proposito in order to fix the amount of the 
damages to be paid, and to exclude any modification by the 
Court on enquiry into the actual injury and loss suffered. 
It is the same as pactional rents in leases. And there is 
nothing illegal or contrary to principle in a stipulation of 
this kind, made for the purpose of insuring that the execution 
of the work shall not be unduly delayed, any more than in 
the additional payment of rent for each acre not cultivated 
in terms of the lease. The distinction between this kind of 
stipulation and a proper penalty clause could not be better 
pointed out than it is in Bell’s Principles, sect. 34, where a 
number of anthorities are adduced, the accuracy of which 
I have tested. I think this is one of that class of cases, as 
to which Mr. Bell says that there can be no enquiry by the 
Court into the actual amount of the damage. So early as 
1637 I observe a case (Skeen, M. 8401) in which a stipulation 
in favour of a landlord, that if the tenant did not enter to 
the farm at the date stipulated, he should pay a year’s rent, 
was enforced ; and although it was argued that the landlord 
had not in fact suffered any damage, yet the Court thought 
that the penalty ought to be enforced without reference to 
the actual damage. From that day to this the distinction 
between a general clause of penalty and a special stipulation 
fixing the amount of damage has been clearly recognised. 
And no difficulty arises from the use of the word ‘ penalty.’ 
The same expression will be found in some of the decided 
cases. I am satisfied that the mere use of the word cannot 
affect the nature of the thing provided against and the 
substance of the stipulation.” Lord Justice-Clerk Inglis 
was of the same opinion, and he said, in supporting his 
judgment: “ Now, payment of a sum for every week after 
the stipulated time during which the work was not completed 
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was a very suitable and appropriate remedy for the loss the 
Parochial Board might suffer by the delay. It would enable 
them to provide accommodation for their paupers elsewhere ; 
and secondly, it was plainly proportionate to the loss they 
suffered by non-fulfilment of the contract obligation.” 

The second case is that of Forrest & Barr v. Henderson, 
8 M. 187. When one first examines this case, the distinction 
from Johnston is not apparent. The stipulation is almost 
identical. It is for a certain sum to be paid proportionate 
to the time that an executory contract is delayed in comple- 
tion. In this case, as in the last, the damage sustained 
could not be determined prior to the breach, and it would 
at first sight appear to be just such a stipulation as would 
be naturally construed as pactional damages. Moreover, it 
appears to be a stipulation for liquidate damages in even 
more precise terms than that last under discussion, and it is 
only by examination of all the circumstances that a different 
: construction can be arrived at. The stipulation in this 
] instance is contained in letters passing between the parties 
in which they agree that in the event of a certain ‘“ Derrick ” 
crane not being erected on a certain day a sum of £20 
sterling per day will be exigible. The first letter was as 
follows: ‘‘We hereby agree to have your crane ready for 
work by hand by the 16th of March (you giving us all 
necessary facility for erection at your place, as well as transit 
of same down the river) under a penalty of £20 sterling per 
day;” and the following statement occurs in the letter 
in reply: ‘Owing to the great delay already incurred, 
these agreements have been entered into with the view of 
granting a tangible security to us of the fulfilment of the 
contract entered into for the construction of the crane, dated 
the month of July, 1863, and are granted in the shape of 
liquidated, and as certain damages exigible in the case of 
default. We therefore, on these conditions, have granted 
this extended time for completion.” The Lord Ordinary 
(Barcaple) found that the sum stipulated for was of the 
nature of penalty and not liquidate damages. In his note 
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he quoted the letters in which the stipulation was made. 
He pointed out that the expressions used were different, 
but that if the defenders should prove that their letter was 
received by the pursuers who went on to complete the 
contract without objection, they must be held to have 
acquiesced in and adopted the defenders’ expression of the 
agreement between them on this matter. He continued: 
“The Lord Ordinary assumes that the defenders intended 
the sum which was to be paid in respect of delay to be 
liquidated by the missives, and not subject to modification. 
But that will not exclude the equitable intervention of the 
Court, if what the parties were thus dealing with was truly 
a penalty, and not damages in the proper sense of the word. 
Delay in executing the contract might undoubtedly cause 
damage to the defenders, the amount of which it may be 
difficult to ascertain, and the matter was therefore quite 
suitable for a stipulation in regard to liquidated damages. 
But the Lord Ordinary thinks that the defenders’ letter 
contains evidence within itself that that was not truly the 
purpose for which the provision in question was added to 
the contract. They state in their letter that ‘owing to the 
great delay already incurred, these agreements have been 
entered into with the view of granting a tangible security 
to us of the fulfilment of the contract.’ The object was to 
secure them against a continuance of the delay of which 
they had already to complain, and it was not improbable 
that the sum fixed for this purpose should be fixed with the 
view of effectually accomplishing that purpose, rather than 
as an estimate of the actual damage that would be caused by 
delay. The amount stipulated, £20 per day, gives much 
countenance to this view. In respect of the delay of seventy- 
five days founded on by the defenders, the damages at that 
rate amount to £1500, being three-fourths of the contract 
price of the crane. ‘I'wenty-five days of additional delay, 
making a little more than three months in all, would have 
brought the damages up to the full amount of the contract 
price. A stipulation leading to such a result certainly appears 
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to be excessive, when represented as an estimate by the 
parties themselves of the damage to be caused by delay in 
executing the contract. Such excess has always been held 
a material element in considering whether a sum thus fixed 
is to be considered as liquidated damages or as a penalty. In 
the present case, this consideration derives great additional 
force from the statement by the defenders themselves, in 
their letter, as to the object for which the stipulation was 
introduced into the contract. It is the proper object of a 
penalty adjected to a contract to secure the due fulfilment 
of the principal obligation. . . . Having regard to the nature 
of the case and the terms of the letter founded on by the 
defenders, the Lord Ordinary is of opinion that the stipula- 
tion in question is for a penalty, and not for liquidated 
damages.” 

I have quoted the above opinion almost in full because it 
sets forth in clearer terms than do those of the judges on 
appeal the true reasons for the decision of this case. The 
questions at issue went to a jury, and a bill of exceptions 
was taken as to the competency of allowing the jury to decide 
whether the sum stipulated for was exorbitant or not. 
In discussing this bill of exceptions the Court fell into a 
somewhat unfortunate error in the use of terms. They 
acknowledged that this sum was one of liquidate damages, 
but they continued to find that liquidate damages might be 
modified if they be exorbitant. They ought to have found, 
and were entitled to do so, that the sum was either of the 
nature of liquidate damages or penalty. If it were of the 
former nature, they should have held that it must be paid in 
full, while if it were of the latter nature they were at liberty 
to modify it with or without the aid of a jury, but it is 
undoubtedly a wrong use of terms to say that liquidate 
damages may be modified, and it is a mistake which may give 
rise to error. Like the expression “liquidate penalty” so 
frequently found in Scots contracts, it is misleading and 
erroneous. 

These two cases illustrate well the circumstances in which 
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the test of exorbitancy is applied by our Courts. A com- 
parison of the two might lead to grave criticism upon the 
decision arrived at in the latter case. I can only say 
that it is the expression in the letter, revealing that the 
parties intended primarily that the contract should be 
fulfilled, which gives the decision soundness. They show 
by their words that the primary intention was not a dual 
but a single one. But for these words I confess that 
I am unable to see why the Court should modify in 
one case and not in the other. How is a Court to decide 
whether or not a sum is exorbitant? A sum of £20 per 
day is certainly greatly in excess'of £5 per week, but the 
damage arising from delay in the one case may be greatly in 
excess of that suffered in the other. Had the stipulation been 
as simply expressed in the latter case as in the former, the 
difficulty would have been increased, and yet, according to the 
principle that “‘exorbitancy is to be taken in some sort as 
a criterion” of the intention of the parties, this would have 
enabled the Court to enquire into the actual damage and 
modify it if it saw fit. It will be observed that in the former 
case the Court ordered no enquiry into the damage. Though 
the total sum claimed amounted to nearly £1000, they held 
that on the face of it this sum seemed fair and reasonable, 
and decided accordingly that it was of the nature of liquidate 
damages. Had actual enquiry been made, it might have 
appeared that no such extensive damage had been suffered. 
The danger of the system seems to lie in this, that the Court 
in one set of circumstances may decide off-hand that a sum 
is not exorbitant, if their suspicions are not aroused, whereas 
in another set of circumstances they may order an enquiry, 
and put the decision as to the actual amount of damage 
suffered into the hands of a jury. The application of the 
principle, therefore, may lead to great discrepancies in result. 

There are no subsequent decisions directly founded upon 
either of those quoted. The decisions in M‘Elroy & Sons v. 
Tharsis Sulphur and Copper Company, 1877, 5 R. 161, and 
in Robertson v. Driver’s Trustees, 1881, 8 R. 555, are based 
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on different grounds. In the former case it was held that the 


delay being in part the fault of the employer, his only remedy 
was an action of damages at common law, and in the latter 
that, the various stipulations as to time being inconsistent 
with the work being completed on the date fixed, the claim 
as to liquidate damages could not be enforced. 

The remaining principles of our law, which, as has been 
remarked at the outset, has been enriched by the practice in 
the English Courts, can be fully considered under the two most 
recent important cases—viz., the English case of Wallis v. 
Smith, 21 Ch. Div. p. 248, and the Scots case of Lord Elphin- 
stone v. The Monkland Iron and Coal Company Limited and 
Inquidators, 13 R. (H.L.), p. 11, in the former of which the 
leading rules of construction are exhaustively discussed. So 
far, we have been dealing with stipulations for payment of a 
certain sum on the occurrence of a failure to perform one 
distinct obligation, or on the occurrence of one event. There 
is no case in our Scots reports where the sum was to become 
exigible on the failure to perform one or other of several 
obligations. Such cases have been common in England, and 
the circumstances in Wallis v. Smith were of this nature. 
The facts of this case were as follows :—On 30th August, 
1879, an agreement was made between the plaintiff, Wallis, 
and the defendant, Smith. By this agreement the plaintiff 
contracted to sell to the defendant an estate comprising 
about ninety-five acres on the south side of Beulah Hill, 
Norwood, for the price of £70,000, and the defendant was to 
provide the necessary capital, not exceeding £70,000, for the 
purpose of laying out and making the necessary roads and 
drains for the said estate, to manufacture bricks, tiles, and 
terra cotta out of the clay on the said estate, not only for the 
houses to be erected on the estate, but for sale; and was to 
erect houses thereon, subject to certain conditions set forth. 
The chief provisions were as follows—viz., that a deposit of 
£5000 should be paid by the defendant into the bank, to the 
joint account of the plaintiff and the defendant, of which 
£500 was to be paid on the execution of the contract, and 
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the remainder within seven months. If the plaintiff could 
not make a good title, the deposit of £5000 was to be 
returned, and the plaintiff was to pay the defendant £5000 
as liquidate damages. And if the defendant should commit 
a substantial breach of the contract, either in not proceeding 
with due diligence to carry out the works, or in failing to 
perform any of the provisions of the contract, then, and in 
either of such events, the payment of £5000 should be 
forfeited, and if it had not been paid, the defendant should 
forfeit and pay to the plaintiff £5000 by way of liquidate 
damages, and the agreement should be void and of no effect, 
and the plaintiff should regain possession of the estate ; but 
credit was to be given to the defendant for all monies 
actually expended, and it was provided that such breach 
should not be the consequence of a misconstruction of the 
meaning of any of the provisions of the contract. 

The defendant did not pay the £500 deposit, and 
altogether failed in carrying out the contract, and the 
plaintiff brought an action to recover £5000 as liquidate 
damages. 

The Court of Appeal, affirming Fry J., held that the 
condition of forfeiture was not intended to apply to the 
payment of the deposit of £500, which was to be paid on 
the execution of the contract, but to a substantial breach of 
any of the subsequent stipulations, and therefore the £5000 
was not to be regarded as a penalty, but as liquidate 
damages, the payment of which could be enforced against the 
defendant. 

The grounds of the decision, which were laid down 
by Mr. Justice Fry, and which were more fully dealt with 
by M.R. Jessel and Lord Justice Cotton, were arrived at 
partly by a process of elimination, partly by one of positive 
construction. Their Lordships, especially the Master of the 
Rolls, classified the various cases which have laid down the 
law in England. ‘To the class where the sum might be 
construed as a penalty, they decided that this case did not 
belong, while some of the provisions pointed to a positive 
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LIQUIDATE DAMAGES AND PENALTY. 


construction as liquidate damages. The law thus ascertained + 


has gone far to suppress several dicta, which were gaining 
force as law, but, nevertheless, it still leaves open questions. 

M.R. Jessel divided the cases into four sets :— 

1. The series of decisions beginning with Astley v. 

Weldon, 2 B. & P. 346, and ending with the case in the 
Appeal Court, an re Newman, 4 Ch. D. 724, in which the 
rule was laid down that where a sum of money is stated to 
be payable either by way of liquidate damages, or by way of 
penalty, for breach of stipulations all or some of which are, 
or one of which is, for the payment of a sum of money of 
less amount, that is really a penalty. The best known case 
in this series is Kemble v. Farren, 6 Bing. 141, where 
Kemble, an actor, was engaged as principal comedian at 
Covent Garden Theatre at a certain salary on condition that 
he should conform to all the rules of the theatre, including 
payment of fines, &c. It was stipulated that if either party 
should neglect or refuse to fulfil the said agreement or any 
part thereof or any stipulation therein contained, such party 
should pay to the other £1000 which was fixed as liquidate 
damages. It was held that notwithstanding the express 
terms used, the sum was of the nature of a penalty, being 
in terms exigible, enter alia, on a breach which necessarily 
implied a smaller amount of damages. 

2. The next class of cases is one in which the amount of 
damage is not ascertainable per se, but in which the amount 
of damages for a breach of one or more of the stipulations 
either must be small, or will in all probability be small—ce., 
when it is not absolutely certain that the damages should 
be small, but it is so near a certainty, having regard to the 
probabilities of the case, that the Court will presume it to be 
80. 

The question is, whether in that class of cases the same 
rule applies as in the last. ‘‘ Now,” says Jessel M.R., “upon 
this there is no decision. There are a great many dicta upon 
the question, and a great many dicta on each side. I do not 
think it is necessary to express a final opinion in this case, 
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but I do say that the Court is not bound by the dicta on 
either side, and the case is open to discussion. It is within 
the principle, if principle it be, of a larger sum being a 
penalty for non-payment of a smaller sum; but at the same 
time it is also within another class of cases to which I am 
now going to call attention.” 

8. The third class of cases to which his Lordship then 
referred is that in which the damages for the breach of each 
stipulation are unascertainable or not readily ascertainable, 
but the stipulations may be of greater or less importance, or 
they may be of equal importance. ‘“ There are dicta there,” 
continued his Lordship, “which seem to say that if they 
vary much in importance the principle of which I have been 
speaking applies, but there is no decision. On the contrary, 
all the reported cases are decisions the other way ; although 
the stipulations have varied in importance, the sum has 
always been treated as liquidate damages.” 

4. The fourth and last class of cases relates to deposits. 
When a deposit is to be forfeited for the breach of any one 
of a number of stipulations, some of which may be for the 
payment of money on a given day, in all those cases the 
judges have held that the rule of penalty does not apply, 
and that the bargain of the parties is to be carried out. 

Applying these established principles to the case of 
Wallis v. Smith the decision, that the sum was to be con- 
strued as liquidate damages, was arrived at as follows :— 

The first class of cases does not apply. None of the 
stipulations is for payment of a smaller sum of money, as 
the initial deposit of £500 was not included among the 
stipulations of the contract. Neither does the second class of 
cases apply. None of the stipulations is of trivial importance. 
On the contrary, they are expressly called substantial 
breaches. The case, therefore, is to be included, and included 
in a favourable light, under the third class of cases; and the 
fourth class relating to deposits strengthens the construction 
in this instance, for the sum claimed was agreed to be 
deposited. 
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How far is the law thus summarised in this case to be ' 
incorporated in our law? We may take it for granted that 
the rule laid down under the first head, and illustrated in 
Kemble v. Farren, is also binding upon us. We have indeed 
given effect to it in cases which stipulate for a fifth part more 
of liquidate penalty, on failure to pay interest on a certain 
day. With us, as in England, a sum stipulated to be paid on 
breach of a condition, which may stand alone or along with 
others, in which the damage is represented by a smaller sum, 
is to be regarded as of the nature of a penalty. The fourth 
class of cases is also recognised in our law —viz., those 
wherein the sum is agreed to be deposited. In a recent case, 
Commercial Bank of Scotland Ltd. v. Beal, 18 R. p. 80, the 
principle was given effect to, and the sum construed as 
liquidate damages. 

There remains the large class of cases grouped under the 
second and third heads. How does the Scots law deal with 
these? As has been seen, the English Courts look upon 
them as subject to no fixed rule of law. It is even said that, 
unless some of the stipulations be of trivial importance, they 
are more likely to adopt the construction of the contract 
as one of liquidate damages than otherwise. This leads us 
to the case of Lord Elphinstone v. The Monkland Iron and 
Coal Co. Ltd. and Inquidators already referred to, which, as 
has been said, is the most recent decision on the whole subject. 
It is not so much the decision in this case, which is of 
importance here, as the remarks which fell from the judges 
in deciding it. It was the case of a mineral lease which 
contained a stipulation that the tenants should, within a 
certain time, level and soil over deposits of slag which, by 
the lease, they were authorised to make, or in the event of 
their failing to do so to pay to the landlord, “at the rate 
of £100 per imperial acre, for all ground not so restored, 
together with the legal interest thereon from and after the 
sale, when the operations should have been completed, till 
paid.” In a subsequent part of the agreement this payment 
was referred to as a penalty. The House of Lords (reversing 
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the Second Division) held that the stipulation was for 
liquidate damages, and not for a penalty. In giving judg- 
ment Lord Watson said—and it is here that our Scots 
law seems more clearly decided than the English, as above 
laid down :—‘‘ When a single lump sum is made payable by 
way of compensation, on the occurrence of one or more or all 
of certain events, some of which may occasion serious and 
others but trifling damage, the presumption is that the 
parties intended the sum to be penal and subject to modifica- 
tion. But here the payments stipulated are not of that 
character.” It may be pointed out that the above statement 
falls under the class of obiter dicta. Nevertheless, if I have 
succeeded in stating the principles on which our Scots law 
on this subject is based, and the course which it has fol- 
lowed in its development, it must ve evident that this is an 
accurate statement of our law, and that its spirit will be 
given effect to in our Courts. If any one stipulation set 
against a lump sum is of such a nature that standing alone 
it would cause that sum to be construed as a penalty, it will, 
when occurring among others, have a like effect. The Court 
will ask in any case of this kind which may arise: ‘Is the 
sum exorbitant in regard to any one of these stipulations ?” 
If it appear to be so, the Court will construe it as a penalty. 
Thus, in the class of cases left open in England, there seems to 
be no room for discussion in our law. They are governed by 
the test which, as we have seen, was laid down at the begin- 
ning with us, and which has been applied without fail in all 
cases where there was room for it. We are, at any rate, happy 
in having a rule which has served us so well. Complicated 
cases may arise in the future when we may not see cause to 
bless it, and when the difficulties in applying it may appear 
to counterbalance its benefits. 





R. Scorr Brown. 





































Reviews of Books. 


L’Etat Fédératif, par Raovut DE La GRassERIE. Paris: 1897. 


Tue main object of this work is to define the functions of Central and 
Local Government respectively. States are either federative or unitary, 
ranging from those composed of really independent states, loosely allied or 
federated for defensive purposes, up to those which are so highly centralised 
that their various provinces are entirely deprived of local self-government. 
In his first, or theoretic part, the author lays it down that war is the great 
and beneficial creator of federations, unions, and empires in uncivilised 
times. By war nations are driven to exert themselves and to consolidate ; 
without it, they would stagnate and degenerate. In more civilised times 
the great motive power of national evolution is commerce. One or other of 
these motive powers has induced isolated states to enter into alliances, the 
bonds of which have been gradually tightened, until the league at last 
becomes a unitary state. The author’s chief purpose is to show that the ideal 
state lies between these extremes. There can, on the one hand, be no effective 
and enduring union between states which are really sovereign and inde- 
pendent ; their federation must always be precarious, as they lack central 
authority and central sanctions. On the other hand, where the government 
is unitary in the highest sense, where central government entirely swallows 
up local government, the provinces are paralysed, and the whole nation 
languishes, Leading up to this over-centralisation there are about sixteen 
different stages, beginning with the temporary defensive league, gradually 
ascending to permanent military federation, to fiscal, legislative, and adminis- 
trative union in matters of common interest, and culminating in absolute 
suppression of all provincial autonomy and individuality. At this summit 
the evils of over-centralisation usually make themselves felt ; and accordingly 
a gradual descent towards decentralisation begins to be made; and if this 
descent goes too far, it may end in “home rule, separation, and disintegration.” 

In the second part of his work, which M. de la Grasserie calls the 
experimental part, he proceeds to consult the history and geography of his 
subject— aprés la raison et la logique.” [One cannot help remarking that 
the practical Briton would have reversed the process.] He now treats of the 
commune, the province, and the state; and in order to attain his ideal of 
a perfect harmony and balance of power between central and local 
government, he assumes that commune and province should each be 
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represented in the state, and the state in each of them. Now 
this assumption at once brings into strong relief the vital difference 
between the French and the British notion of local government. 
The author’s ideal local government for France would be similar to our 
own, except that every parish, and town, and county council would con- 
tain at least one Government official to act as a check upon it, and 
even to veto its proceedings if he thought necessary. Needless to say, 
we in this country have no such official representatives of Government 
in our local Councils, nor is it likely that they would be tolerated. The 
true check on the acts of these Councils consists in the statutes and 
other laws which regulate their proceedings. Whether this greater 
freedom of self-government would suit the French may be doubted, 
but we may at least cordially wish them to attain the author’s moderate 
and reasonable ideal. But what gives his book a special interest and 
value is the strong light it throws upon the local government of France 
as it actually exists. Nominally there are in France, Parish, Town, and 
Provincial Councils similar to our own; but as each department is 
presided over by a préfet, and each commune and town by a maire, 
all nominated by Government, and entitled to veto the proceedings of 
the respective councils over which they preside, it is clear that local 
government in France is purely nominal. In 1871, however, a law 
was passed for the purpose of creating departmental committees, nom- 
inated by the Conseil Général in each department, to act as a kind of 
permanent council or cabinet to the prefect, thus reducing him, as it 
were, from the position of an autocrat to that of a constitutional ruler. 
This is a step in the right direction, though it is very far from 
satisfying our author. Although his ideal for France itself does not 
take a very lofty flight, he regards the British, the U.S.A., and the Swiss 
systems as eminently satisfactory; and among other interesting problems he 
deals with is that of conflicts between co-ordinate houses of parliament, 
the merits of republican and monarchical forms of government, inter- 
national federations, and the like. But for British readers the most 
interesting and curious question raised by a perusal of this meritorious 
work is—how is it that the republican French actually enjoy less 
liberty in the matter of local autonomy than many nations under mon- 
archic and even absolutist rule? Why do they submit so quietly to 
the all-pervading “tutelle administrative”? The answer seems to be 
this. The French have an admirable constitution. Their central gov- 
ernment is one of the most logical, enlightened, and practical in the 
world. But for local government they are not fully ripe; they have 
for so many centuries groaned under absolutism that the communes 
and provinces as yet lack sufficient public spirit and initiative. If 
Louis XIV. could truly say —‘“T’état c’est moi,” so, at the present 
day, we may truly say—“1l’état, c’est Paris!” This is true of every 
department of government, and of education too. The provinces, as 
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our author himself declares, suffer from angwmia and necrosis and paralysis. 
They could not call in a better doctor than M. de la Grasserie. 


J. KIRKPATRICK. 


Green’s Encyclopedia of the Law of Scotland, Edited by Joun 

CuisHoim, M.A., LL.B., Advocate. Vols. III. to VI. Chief Constable 

to Edinburgh. Wiiiiam Green & Sons, 1896-97. 

This colossal work is being pushed forward rapidly, perhaps too rapidly. 
It contains a large number of articles of first-class importance and ability, 
The treatment of Collision of Ships, by Mr. Spens ; of Compensation, by 
Professor Herkless; of Conditio si sine liberis, by Sheriff Johnston ; of 
Copyright, by Mr. Moffat; of Custody of Children, by Sheriff Mac Watt ; 
of Damages, by Mr. Glegg; of Domicile, by Mr. Wardlaw Burnet ; of 
Election, by Sheriff Johnston and Mr. Hallard; of Entail, by Mr. 
Blackburn ; of Equity, by Sheriff Mackay; of Fire Insurance, by Mr. 
Harvey ; of Goodwill, by Mr. Roberton Christie ; of Heir, by Mr. Chree ; of 
Heritable and Moveable, by Professor Rankine; of Hypothec, by Mr. 
Gloag; of Hiring, by Mr. Millar, leaves little to be desired. Perhaps 
Sheriff Mackay’s discussion of the meaning and present position of Equity 
in Scotland is the most original and interesting of these papers. To 
conveyancers it must be a real pleasure to read Mr. Burns’ discussion of 
Consolidation, Execution of Deeds, and Infeftment. Professor Walton, 
Mr. Hamilton-Grierson, Mr. J. J. Cook, Mr. Dove Wilson, and Mr. Cullen, 
all continue to write on their special subjects, and Mr. Monteith Smith con- 
tributes an article (revised by the Auditor of Court) on Expenses, which it 
may respectfully be thought is an improvement on his book upon that 
subject. Among younger authors we are glad to observe the names of 
Mr. Tait, Mr. Ramsay, Mr. F. M. Anderson, &c. It must be a difficult 
matter properly to divide the subject-matter of so large a work, and to pre- 
serve a due sense of proportion, and it may be questioned whether it is 
desirable to treat at such length, as has been done in these volumes, such 
statutory subjects as Corrupt and Illegal Practices, County Councils, 
Education, Factory and Workshop Acts, Friendly Societies, &e. Mr. 
Grainger Stewart’s article on Income-Tax contains a valuable précis of the 
law on this subject, but it contrasts strangely with the meagre treat- 
ment of Customs and Excise. Mr. Hunter has written several articles on 
Contract Law, but when he deals with Fraud he might have had confidence 
in his own powers of exposition, instead of quoting a rambling definition 
from the not very high authority of Kerr on “Fraud.” Under the 
Directors Liability Act 1890, he might also have quoted the cases that 
have occurred in Scotland. Again, in the article on Ground-Annuals, the 
writer seems to have misunderstood the decision in Zhomson v. Scott, 6 Sh. 
526, which he cites as authority for the proposition that, “if land burdened 
with a ground-annual be divided and re-sold in lots, each lot is liable for no 
VOL. X.—NO. 1. H 
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more than the portion of ground-annual with which its title burdens it.” 
This is a startling doctrine, in no way supported by Thomson. In that case 
the original title divided the land into three lots and stated a definite 
ground-annual for each. On a re-sale of the different lots to different pur- 
chasers, the original seller used poinding on lot one for the arrears of 
ground-annual on lots two and three. All the judges were inclined to hold, 
on the construction of the original title, that, as Lord Medwyn’s interlocutor 
puts it, the title “would have been differently expressed if it had been in- 
tended to make each steading liable for the ground-annual of both, even 
when in the hands of a singular successor.” But even this question of right 
was not decided. As Lord Glenlee pointed out, “the title to the right, and 
the title to pursue a poinding of the ground, are totally different things.” 
The title to lot one stated only the specific ground-annual ; and “ how can 
I say at once that there is a greater debitwm fundi so as to warrant a poind- 
ing of the ground, which is a process of execution?” Therefore, the only 
decision was, that where the last infeftment does not show the whole 
ground-annuals as a debitum fundi, poinding for the whole cannot be 
allowed to proceed, for ex hypothesi the state of the title is contrary to the 
right of parties; and this is the construction placed by Prof. Bell on the 
decision (Principles, 888). But this has no resemblance to the suggestion 
that, where land is sold for a cwmulo ground-annual, the seller’s security 
can be diminished without his consent, by a re-sale in lots for divided or 
allocated ground-annuals. If the point has not occurred for decision, the 
sound principle would be that applied in the analogous case of feu-duty, 
that the superior’s right to a cumulo security cannot be impaired without 
his consent to an allocation. No doubt a feu-duty does not require publica- 
tion in the records, but this distinction does not affect the point under 
discussion. It is improper also to cite a student’s manual, like Craigie’s 
“ Conveyancing,” as the only authority for the proposition that the omission 
of a ground-annual from the titles for forty years will destroy the right, the 
real authority being the statute of prescription. Surely also, in a permanent 
work like this, by a reference to Ross’s Leading Cases, iii. 101, it might have 
been indicated that Lord Stair and Mr. Ross have discussed the relation of the 
old Scots ground-annual to the English rent-seck and the French rent-foncier. 

Again, in Culpa tenet swos auctores, in the question whether the 
owner may devolve liability on a contractor, the distinction is maintained 
between operations necessarily hazardous to neighbours and simple and safe 
operations. Hazardous operations may create new liabilities on the part of 
the owner, but we venture to think this distinction cannot be main- 
tained so as to affect the owner’s existing obligations. No doubt in 
Maclean’s case (12 D. 892) Lord Fullerton says: “That must depend 
on the question whether the operation was in the least degree hazardous ;” 
and again he cannot hold that “the proprietor of a house bond fide 
employing a tradesman to execute repairs upon it is to be held liable 
for everything done by the contractors.” But this was a case of collateral 
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negligence raised by a member of the public. It was not a case of 
negligent plastering in execution of the contract, but of wrongfully deposit- 
ing plaster on the public street outside the house. The Court were not 
there dealing with the question whether an obligation—e.g., imposed by 


neighbourhood, can be devolved on the contractor. Indeed, the Lord 
President says, ‘the case of damage done to a neighbouring tenement is 
inapplicable, because that generally arises from dangerous operations which 
are culpable, unless precautions are taken to secure the neighbourhood from 
damage.” In Stephen’s case (3 R. 535), Lord Moncreiff and Lord Gifford 
carefully reserved their opinions on the general question, and the English 
tramway case of Alldred (1891), 2 Q.B. 398, is certainly not an authority for 
the devolution of obligations by the ordinary operation of contract. It is 
quite clear that in that case, and in the earlier case of Howitt, 12 Q.B.D. 
16, the view taken by the Court was that, where a tramway company made 
a statutory contract with a road authority, all liability was by force of 
statute transferred to the road authority. 


The Law of Mines, Quarries, and Minerals. By Rosert Forster 
MacSwinney, M.A., Barrister-at- Law. Second Edition. By the 
Author, assisted by Ltonarp Syer Bristow, M.A., Barrister-at-Law. 
London: Sweet & Maxwe Lt, Lrp. 


When the first edition of Mr. MacSwinney’s work was published in 
1884, it was at once welcomed as an accurate and systematic treatise on a 
difficult subject. A considerable part of the law relating to mines and 
minerals is of a very peculiar and interesting nature, consisting, as it does, 
of the customs which have prevailed from time immemorial in Cornwall, 
Gloucestershire, Derbyshire, and elsewhere in England ; but, in addition to 
these purely technical matters, many questions have arisen in connection 
with mines which depend for their solution on the first principles of law, 
and some of these problems are still unsolved. One would naturally think 
that the question whether an unopened mine is a corporeal hereditament 
would have been settled long ago, when such questions were of more 
importance than they are now, but Mr. MacSwinney reminds us that it is 
still undecided. Some interesting problems have arisen in relation to the 
doctrine of constructive possession in relation to mines; in some cases 
possession of part of a seam of coal gives constructive possession of the 
remainder of the seam, or even of all the seams of coal under the same 
surface ; in other cases it does not. Questions as to the ownership of the 
“containing chamber” from which minerals have been extracted ; as to the 
tights of adjoining owners with regard to support, water, &c., and of co- 
owners, or successive or limited owners, with regard to the manner in 


which mines should be worked, also offer many points of interest. The 
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Legislature has added to the difficulties of the subject by providing for the 
case of minerals under railways, canals, waterworks, &c., and still more 
recently by providing compensation for subsidence caused by brine-pumping. 
Many important decisions have been given on the former group of statutes 
since the first edition of this work was published, and they are duly noted 
and commented on in the present edition. The other subjects are also 
treated by Mr. MacSwinney with great clearness and accuracy, and little 
opportunity is given for criticism. On one point we dissent from his con- 
clusions. He states (p. 262) that a license to dig minerals, coupled with a 
grant to carry them away, if followed by an exercise of the right and by the 
expenditure of money, “has apparently been always effectual in equity,” 
though created by a mere written contract, and he cites the Irish case of 
Atkinson v. King (2 L.R.Ir. 320) as supporting the statement. It has long 
been a doctrine, not only of equity, but also of the common law, that if a 
person grants a license to another to carry out some work of a permanent 
character, and the licensee incurs expense in so doing, the licensor cannot 
afterwards revoke the license. In Liggins v. Inge (7 Bing. 682) an oral 
license to construct a weir, so as to interfere with the flow of water to the 
licensor’s mill, was held irrevocable on this principle, but it is clear, from 
the judgment of Tindal L.J., that he did not consider the rule applicable to 
a license “to do acts which consist in repetition.” In Atkinson v. King an 
extremely vague and informal license to dig coal was held to be irrevocable, 
but several of the judges assumed the irrevocability without discussion, and 
the Lord Chancellor, who thought that the license would continue until the 
coal was worked out, relied to some extent on the Landlord and Tenant Act 
(Ireland) 1860. Christian L.J. dissented from the opinion of the other 
members of the Court in a vigorous judgment. We respectfully agree with 
him that there is much to be said against a doctrine which gives to a vague 
and informal memorandum the effect of a mining lease in perpetuity with- 
out any of its limitations and safeguards. We therefore think that 
Mr. MacSwinney’s proposition as to the effect of an informal license to 
dig minerals is not supported by adequate authority, more especially as 
Jessel M.R. in the case of White v. Jameson (L.R. 18 Eq. 303), to which 
Mr. MacSwinney refers, treated such a license as revocable. 


C. 8. 





Encyclopedia of the Laws of England: Being a New Abridgment by the 
most Eminent Legal Authorities. Under the general editorship of 
A. Woop Renton, M.A., LL.B., of Gray’s Inn, and of the Oxford 
Circuit, Barrister-at-Law. Vol. IV., County District to Employers 
and Workmen. London: Sweet & Maxwett, Limitep; Edinburgh: 
Wm. Green & Sons, 1897. 


The fourth volume of Mr. Wood Renton’s Encyclopedia does not con- 
tain so many interesting articles as some of its predecessors. Judged by the 



































REVIEWS OF BOOKS. 101 


test of length, the most important are the group of articles on parliamentary 
and municipal elections, by Mr. G. H. B. Kenrick, which occupy seventy 
pages, and seem to be carefully done. Dr. Blake Odgers has several useful 
articles, including Damages and Defamation. Mr. Frank Evaus writes 
on Debenture, Mr. Barclay on Domicile, Mr. Craies on Death Duties, and 
Mr. Kerly on Custom. Mr. Foa contributes carefully written articles on 
Covenants in Leases, Deserted Premises, Disclaimer (in the law of land- 
lord and tenant, and in bankruptcy), and Double Rent and Double Value. 
His article on Distress does not refer to the questions which have arisen in 
connection with the right of distress when created by agreement between 
the parties, but otherwise it seems to be complete and accurate. We would 
suggest, however, that the arrangement is a little confusing; most of the 
statutes mentioned on p. 298, exempting from distress goods belonging to 
persons other than the tenant, should have been referred to, with other 
statutes of a similar nature, on pp. 294-95. The article Disentailing Deed 
does not explain what kind of disposition is required in the case of entailed 
moneys and equitable estates tail in copyholds; and the statement that in 
order to bar an entail “ there must be a disposition of the entailed property, 
a mere declaration is insufficient,” is not quite accurate. A declaration of 
trust is a “disposition ” within the meaning of the Fines and Recoveries 
Act (see Carter v. Carter, 1896, 1 Ch. 62); the difficulty arises from sect. 
40 of the Act, which requires an “assurance ” in a particular form. Under 
the title Covin, we are told that the term is now obsolete in law; the 
editor seems to have forgotten the case of Girdlestone v. Brighton Aquarium 
Company (3 Exch. D, 137 ; 4 Exch. D. 107), where a judgment recovered 
by covin was held ineffectual to bar a subsequent action for penalties for 
the same offence. Curia advisari vult does not mean “the court wishes to 
be advised ;” advisari is a barbarous translation of the old French s’aviser, 
which means to think about, consider. The article Crops is quite in- 
adequate and does not contain any cross references, but we infer from the 
title Hmblements that the subject will be properly dealt with under the title 
Growing Crops. 
C..&. 


The Trial of Lord Cochrane before Lord Ellenborough. [by J. B. Array, 
M.A., Barrister-at-Law, London. Smita, Etper & Company, 1897. 


The Earls of Dundonald were not well advised in their series of attacks 
on the judicial character of Lord Ellenborough. The British public were 
disposed to forget the sordid story of 1817, but they will never lightly 
accept slander of a great judge. The Cochrane case, stated in “ The Auto- 
biography of a Seaman,” and elsewhere, achieved considerable authority, 
and received further currency in such works as Mr. Fortescue’s ‘“ Dun- 
donald” in the English Men of Action Series (London, 1895), and in an 
excellent novel by Mr. G. A. Henty. It is not, therefore, surprising that 
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Mr. J. D. Law, the grandson of Lord Ellenborough, should, with legal help, 
have published this book, which we think effectually disposes of the accusa- 
tions made as to the conduct of the trial. It is melancholy to notice how 
much Lord Campbell had to do in assisting to damage the character of one 
of his great predecessors. Very different is the language of Brougham, 
although he was counsel for Lord Cochrane. The story of the evidence in 
the case, from the pretended arrival of De Berenger from France, to the 
great coup upon the Stock Exchange, is of the deepest interest. The book 
also contains Gurney’s excellent speech for the prosecution, and summarises 
the proceedings of the Select Committee of 1877, when Sir R. Anstruther 
and others obtained payment of £5000 from the Treasury, as arrears of pay 
morally due to Lord Cochrane. The reproduction of Hopkins’ drawing 
of Hardenburg’s bust of Lord Ellenborough is extremely good. 


The Law of Master and Servant, with a Chapter on Apprenticeship. 
3y Ernest AtBert Parkyn, M.A., of the Inner Temple, Barrister-at- 
Law. London: BurrerwortsH, 1897. 


This is a compact, clear and serviceable book of 214 pages. It is con- 
fined to the common law, but the Employers’ Liability Act and the Com- 
pensation Act are printed in the appendix. On the vexed contractor 
question, Mr. Parkyn properly points out that, among other exceptions to 
the non-liability of the person employing the contractor, there are two 
separate and distinct exceptions: ‘(b) if the work to be executed is such 
that in the natural course of things injurious consequences must be expected 
to arise ; (c) if the employer is under an obligation either by statute, or by 
common law, to do a thing efficiently.” These exceptions are sometimes 
confused, or slurred together. Mr. Parkyn should, however, have mentioned 
on this subject, the leading case of Hardaker v. Idle County Council 
(1896). 


The Law of Mortgage and other Securities upon Property. By the late 
Wixuiam Ricwarp Fisuer, of Lincoln’s Inn, Barrister-at-Law. Fifth 
Edition. By ArtHur Unperaiit, M.A., LL.D., of Lincoln’s Inn, 
Barrister-at-Law. London: Butrerwortu & Company, 1897. 


Notwithstanding certain defects in respect of style and arrangement, 
“ Fisher on Mortgage ” has always held a good position in the estimation of 
lawyers. The late Mr. Fisher was eminently an accurate and conscientious 
writer. In preparing the present edition, Mr. Underhill has retained 
almost the whole of the original text, but he has to some extent re-arranged 
the book. That a new arrangement was required is undeniable, but we 
cannot say that we think Mr. Underhill’s arrangement the best which could 
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have been devised. For example, Chapter ii. of Part I., which professes’ 
to deal with mortgages of land, treats of legal mortgages only ; for equit- 
able mortgages we must (after some search) refer to the previous chapter, 
which is entitled ‘“‘Of Mortgages Generally ;” so Chapter v., which pro- 
fesses to deal with mortgages of choses in action, does not treat of equitable 
assignments, which must be sought for in Chapter ix., entitled ‘“ Of 
Hypothecations.” Redeemable annuities are incidentally referred to in 
Chapter i. as a variety of legal mortgage. A logical system of arrangement 
is fortunately not essential in a book intended for practitioners, and 
Mr. Underhill has made up for any shortcomings in this respect by an 
excellent index. As regards the substance of the book, Mr. Underhill 
seems to us to have done his work thoroughly and well. He has supple- 
mented Mr. Fisher’s text with the result of the authorities decided since 
1884, and he has added some useful chapters on Mortgage Debentures, Choses 
in Action, and Mortgages by Limited Owners. The chapter on Bills of Sale 
is also practically new. Mr. Underhill does not attempt a definition of 
“Chose in Action ; 
remarks on mortgages of patents, which seem to have escaped his attention. 


”» 


if he had, perhaps he would have given us some 


We would also suggest that the statement (p. 83) that a mortgagee of a chose 
in action takes it subject to all equities, whether he has notice of them or 
not, is too broad. In the case of shares in a company, for example, the 
legal title prevails over merely equitable claims of which the company had 
no notice prior to registration. These, however, are trifling defects in a 
work which is remarkable for its accuracy and completeness. 


C. S. 


A Treatise on Joint Rights and Liabilities: including those which are 
Joint and Several. By Watrer Hussey Grirritn, of the Inner 
Temple, Barrister-at-Law. London: BurterwortH & Co., 1897 


The object of this volume is to explain to the elementary student of 
English law a subject which, undoubtedly, presents considerable difficulty. 
The author does well to lay stress, at the outset, on the fundamental princi- 
ples which seem obvious enough in the bald statement of them, but are 
often difficult of application—viz., that while a promise by two persons and 
each of them is a joint and several promise on which either or both may be 
sued, a promise to two persons and each of them is a joint promise only, on 
which both must sue; and the further rule that on a joint contract there is 
only one cause of action as between contractor and contractees. By con- 
stant reference to these principles Mr. Griffith has made a fairly successful 
attempt to rationalise the rules about “non-joinder of plaintiffs,” ‘‘non- 
joinder of defendants,” “plea in abatement,” &c., which at first sight are 
apt to appear somewhat arbitrary. Joint torts, as well as joint contracts, 
are dealt with. Mr. Griffith states rather too broadly the rule about the 
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absence of any right of contribution between defendants in tort, and 
does not seem to have sufficiently considered the remarks made by 
Lord Herschell in our well-known Scots case of Palmer v. Wick Steam 
Shipping Company [1894], A.C. 318, on the application of the rule in 
England. Throughout the volume generally the leading cases, such as 
Slingsby’s case, 1680, 5 Rep. 18, 6, and White v. Tyndall, 1888, 13 A.C, 
263, are explained with some fulness. ‘“R.S.C. Order XVI.,” which con- 
tains the rules of pleading now in use, is, of course, constantly referred to. 
Its bearing on the older rules is explained, and certain of its rather slipshod 
provisions are critically discussed. The volume is not overburdened with 
authorities, and many of the cases cited are taken, no doubt wisely, from 
the older reports, when lawyers had a keener perception of the distinctions 
underlying the subject than is at all likely under the régime of the present 


easy-going rules. ; FMA. 


A Concise Treatise on the Law of Arbitrations and Awards. By 
JosepH HawortH Repman, of the Middle Temple, Barrister-at-Law. 
Third Edition. London: Burrerwortu & Co., 1897. 


A new edition of this work has been rendered necessary chiefly by the 
Arbitration Act 1889, which has made considerable changes in the law and 
practice relating to submissions. These changes, together with many recent 
decisions, have been incorporated, while obsolete portions of the work have 
been omitted. The author has succeeded in condensing into a surprisingly 
small compass a large amount of law relating to the various kinds of refer- 
ences, either under the general Act or under the provisions of special statutes, 
A fuller explanation might have been given of some of the more im- 
portant cases, but within its own limits the book gives the law accurately. 
The arrangement of topics is good, there being little repetition or over- 
lapping. Exhaustive treatment has not been aimed at, but the difficult task 
of selection has, with rare exceptions, been well performed. It is perhaps 
too much to expect that the author should have cited any Scots cases which 
stopped short of the House of Lords. As it happens, however, there are 
many such cases which throw a light upon principles common to the law of 
both countries, and for some of these a place might usefully have been 
found. 

An Appendix contains a serviceable collection of forms and precedents. 
In it also are given, besides the Arbitration Act 1889 in full, the material 
portions of a number of Acts of Parliament which provide for arbitration in 
special cases, including Schedule II. of the Workmen’s Compensation Act 
1897. The Rules of the Supreme Court about submissions have for some 
reason been omitted. Asa whole, the book may safely be commended to 
all who are professionally engaged in arbitration work. 


F. M. A. 
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Principles of the Law of Consent, with special reference to Criminal . 
Law: including the Doctrines of Mistake, Duress, and Waiver. By 
Hakm Cuanp. Large 8vo, 581 pp. Bombay, 1897. 


The learned author is a recognised pioneer in the regions of 
comparative jurisprudence. His elaborate and lucid treatise on the 
law of Res Judicata, as predicted by law reviews and journals, with 
great unanimity, has become a standard authority, not merely for con- 
sultation but for citation, in the Courts of four Continents. The present 
volume, though dealing chiefly with the place and effect of consent in 
criminal law, is accurate and instructive in its statement of the nature, 
qualifications, and operation of consent in relation to contracts, and 
wrongs, and the remedies or exceptions which arise thereon. On the 
maxim “ Volentt non fit injuria” and the distinctions between its applica- 
tion in actions of tort, where it generally affords a complete defence to a 
claim for reparation, and its more limited effect in criminal proceedings, 
where the public interest overrides any private contract or consideration, 





Mr. Chand’s commentary is specially interesting. The separate categories 
(1) cases where ‘absence of consent is an essential constituent of the crime— 
e.g. theft and rape; (2) cases where consent, though not admitted as a 
justification, is allowed to change the character of the offence from a higher 
to a lower degree, as in suttees and duels, or to mitigate punishment, are 
fully considered. As an illustration of the author’s method his discussion 
whether in a case of rape the woman may be questioned regarding acts 
of unchastity with men other than the accused, and whether, if she deny 
them, such acts may be proved, points on which the Courts of every country 
have varied, may be referred to. There is also an excellent statement of 
the operation of consent in questions of jurisdiction and of procedure. 
Although primarily intended for India, and, therefore, of less daily use- 
fulness than the author’s earlier work, this treatise is equally marked by 
wide and careful scholarship. The Indian, German, and various American 
Codes, the decisions of nearly every Court in the civilised world, the works 
of classical jurists and of the leading civilians, as well as recent text-books 
and manuals—lIndian, French, German, Italian, English, Scottish, American, 
and Colonial—are quoted and compared. Many people hope that, by Indian 
and American developments, English law may be transformed into a rational 
system, and reconciled with the Roman jurisprudence. The late Sir Henry 
Maine, if we recollect rightly, expected that jurists specially fitted for such 
a task would arise in India, men combining practical sense and intimate 
study of Codes and case law with a knowledge of history and principles, 
a love of scientific method, and an appreciation of the minds and works of 
the great jurists of all countries in every age. So far as Mr. Chand’s book 
may be taken as representative, this expectation seems likely to be fulfilled. 


Ned Ds 














Wotes on Decided Cases. 


Damnum Absque Injuria.— Flood vy. Allen, House of Lords, 14th 
December, 1897, and (1895) 2 Q.B. 21 [formerly noticed, Juridical Review, 
viii. 319].—There is perhaps not so much in this decision as has been 
commonly supposed, although the light it throws upon Trade Unions and 
their ways may be startling to the general public. Flood and Taylor were 
two shipwrights who had ventured to work in iron in the course of their 
lawful employment. It is claimed by the Boilermakers’ Union that they 
alone shall have the monopoly of ironwork in a shipbuilding yard. There 
may be no rule or formal resolution to this effect to be found in the official 
proceedings of the Union, but the exclusive claim is undoubtedly made. 
This claim to a monopoly is absolutely unlawful; it interferes with the 
first of all industrial rights, that a man shall be free to do any kind of work 
for which he is fit and for which he can find an employer. Flood and 
Taylor eame to the employment of the Glengall Iron Company, and were 
working on board a vessel under construction by that Company. Their 
previous offence in meddling with ironwork, nevertheless, rankled deeply in 
the manly bosoms of the boilermakers employed by the same Company. 
The men were of good character and were good workmen; their only fault 
was that, before coming to the Glengall employment, they had worked in 
iron contrary to the boilermakers’ self-constituted monopoly. For this 
fault they were punished by being driven from their employment. Some 
of the boilermakers got Allen, the district agent for their Union, to wait 
upon the employers and inform them that unless Flood and Taylor were 
dismissed the boilermakers would leave the yard. Employment was day by 
day, and the Glengall Company, to prevent trouble and the probable 
stoppage of their works, discharged the offending shipwrights and refused 
to re-engage them. 

These are the undisputed facts, and they constitute a remarkable case 
of tyranny and interference with the rights of others. Flood and Taylor 
were driven from their work, not from personal ill-will, but for a reason 
applicable to them anywhere or everywhere, wherever they should attempt 
to work in the same employment with boilermakers resolute to vindicate 
their monopoly. 
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It must not, however, be taken that this decision has approved of these 
Trade Union proceedings, or has announced that their authors are altogether 
free from claims of damages. In order to appreciate the effect of the 
decision, regard must be had to the manner in which the case was presented. 
Even under this limitation the decision is important; and the difficulties 
which it raised are shown by the fact that the result rests upon the 
opinions of six law lords and two judges against the opinions of thirteen 
judges, including the Lord Chancellor, Lords Ashbourne and Morris, who 
were in favour of the plaintiffs. The case was presented by the plaintiffs, 
Flood and Taylor, against Allen, the district agent of the boilermakers, upon 
averments of malice. The case eventually depended upon two questions 
put to the jury, viz. :— 

1. Did Allen maliciously induce the Company to discharge the plaintiffs? 

2. Did Allen maliciously induce the Company not to engage the 
plaintiffs ? 
| On both these questions the jury found affirmatively for the plaintiffs. 
And it was upon these findings and the evidence applicable thereto that the 
judgment for damages against Allen, which has now been reversed by the 
House of Lords, proceeded. But it must be carefully observed that the 
issues of conspiracy stated against the president and secretary of the Boiler- 
makers’ Union along with Allen were out of the case, the conspiracy being 
found not to be established in fact. 

The question then before the House was the comparatively limited one, 
whether an act in itself lawful can become an actionable wrong by its being 
: proved to have been done maliciously. That is to say, it being lawful for 
the boilermakers to leave the service and to inform their employers that 
they were about to do so, did that act become unlawful by its being done 





: for the malicious purpose of causing the two shipwrights to be discharged 
as a punishment for having dared previously to work in iron? The use of 
’ averments of malice in order to found a claim of damages in such cases was 
' warranted by one or two decisions in England which had never been 
' ‘ submitted to the House of Lords. It is upon the question so presented that 
, Lord Watson, who delivered the leading opinion of the majority in the 
; Lords, has pronounced himself as follows :—‘‘ Although the rule may be 
, , otherwise with regard to crimes, the law of England does not, according to 
my apprehension, take into account motive as constituting an element of 
é' civil wrong.” And again: “In my opinion it is alike consistent with 
l reason and common-sense that when the act done is, apart from the feelings 
which prompted it, legal, the civil law ought to take no cognisance of its 
; motive.” Most crimes are also actionable wrongs. The law of criminal 
: intent, or the reparation due for delicts or quasi-delicts arising from reck- 
, lessness or want of due care for others, is not affected by this condemnation 
' : of any extension of “ malice ” asa term in the law of damages. 
: In short, if the thing which a man does, considered in itself, is a lawful 


act, it will not become actionable in damages by allegation and proof that it 
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was done maliciously. It was quite lawful for the boilermakers to give up 
their service on due notice, it was also quite lawful for the employers on 
due notice to discharge the shipwrights as they did, and not to re-engage 
them. The sphere of actionable malice in such cases is limited to 
maliciously procuring an illegal act, or procuring a legal act, such as 
dismissal, by illegal means such as fraud, or slander of the servant. The 
other law lords in substance concurred that the law could not regard the 
motives of the boilermakers, all that they had done, and proposed to do, 
being within their legal right, if taken strictly by itself. As Lord Macnaghten 
puts it: “Ifa right has been knowingly violated, an allegation of malice is 
superfluous ; and if there has been no violation of any right, malice by 
itself is not a cause of action.” The six law lords who formed the majority 
—viz., Lords Watson, Herschell, Macnaghten, Shand, Davey, and James,— 
have only to be named in order to secure for their views the respect which 
is attached by authority to any judgment of the House of Lords. But 
again, it has to be carefully observed that these eminent lawyers decide 
the case simply as it was presented on issues of malice; and specially 
reserve their opinion as to a case which might have been made upon proper 
evidence of conspiracy or combination to drive men from their work in 
furtherance of an illegal monopoly claimed by the boilermakers. “The 
case,” says Lord Shand, ‘‘was not presented by the learned judge to the 
jury as one of conspiracy, and does not raise any question of that kind.” 
“The decision of this case,” says Lord Macnaghten, “‘can have no bearing 
on any case which involves the element of oppressive combination. The 
vice of that form of terrorism commonly known by the name of boycotting, 
and other examples of oppressive combination seems to depend on considera- 
tions which are, I think, in the present case conspicuously absent.” 

The right to work at any kind of work which an employer may commit 
to him is surely a primary right of every workman. There were, or might 
have been, in this case two things involved, viz.:—(1) The general right 
of every man to earn his livelihood in any lawful way he pleases; (2) A 
man’s right to be continued at a particular job, According to the opinion 
of the law lords it was only the latter right which was brought into ques- 
tion in this case. The shipwrights’ right to be continued in the Glengall 
Company’s employment was terminable day by day without any actionable 
wrong. The fact that the boilermakers got the particular employment 
stopped by informing the masters that, if not, they would exercise their 
legal right of stopping work any day, did not render their representative, 
Allen, liable in damages on mere proof of malice. It would be otherwise 
altogether if the case had been presented as a general attack on the plain- 
tiffs’ right to earn their livelihood. Lord Herschell, it is true, remarks :— 

“If it be intended to assert that an act not otherwise wrongful always 
becomes so if it interferes with another’s trade or employment, and needs 
to be excused or justified, I say that such a proposition, in my opinion, 
has no solid foundation in reason to rest upon. A man’s right not to work 
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or not to pursue a particular trade or calling, or to determine when or where 
or with whom he will work, is in law a right of precisely the same nature, 
and entitled to just the same protection as a man’s right to trade or work.” 

It may be respectfully said, however, that this remark is distinctly 
obiter. It cannot be true that the right to work freely at any work which 
can be found, so that the deprivation of this right excludes a man from 
earning his livelihood by means lawfully open to him, is the same kind or 
class of right as the mere right to choose with whom a man will work. 
The right to earn a livelihood is a primary right; the right to choose 
among equally competent workmates is secondary, and bears properly on 
mere questions of convenience. 

The State with its Courts exists largely in order that a man may have 
entire freedom to work for his livelihood in peace; and it can hardly be 
doubted that, notwithstanding this judgment of the House of Lords, there 
is nothing as yet decided to prevent an action of damages based not upon 
malice, but upon a deliberate attack on a man’s primary right to earn his 
subsistence in any way he pleases, even though that be contrary to an 
illegal monopoly claimed by a powerful Trades Union. The anticipated 
effect of Lord Watson’s opinion on the law of Scotland is dealt with else- 
where. 


Re VS, 


The opinion of Lord Watson in this case contained 


Flood uv. Allen. 


dicta, not to be regarded as obiter, which have an application to cases 





founded on widely different facts, and appear, at least, to contradict what 
has hitherto been understood to be law. Along with the quotations given 
above, the following may be read :—‘ Any invasion of the civil rights of 
another person is in itself a legal wrong, carrying with it liability to repair 
its necessary or natural consequences, in so far as these are injurious to the 
person whose right is infringed, whether the motive which prompted it be 
good, bad, or indifferent. But the existence of a bad motive in the case of 
an act, which is not in itself illegal, will not convert that act into a civil 
wrong for which reparation is due.” Now, in so far as the typical cases of 
abstracting subterranean water or shutting off light from a neighbour are 
concerned, no difficulty arises, as these, like Flood vy. Allen, are cases in 
which no loss has been suffered, since no right of property has been 
interfered with, and it is immaterial from what cause an enjoyment 
ex gratia has been lost. But it is submitted that where there has been 
loss, as in damage to property, body, or reputation, the motive or intention 
of the person causing the loss has, in certain cases, hitherto been regarded 
, as material. Motive and intention are used synonymously, as there does not 
seem to be any valid distinction between them from a legal point of view, 






although metaphysically there may be, and his Lordship does not expressly 
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found upon such a distinction. On the contrary, he treats actions in which 
malice, or “an intent to injure,” requires to be proved as an exception to 
the rule that the law disregards motive as an element capable of contri- 
buting to the wrongfulness of an act. These are explained to be cases in 
which the act complained of is a legal wrong in itself, but where certain 
persons, called privileged, are entitled, on grounds of public policy, to do 
wrong with immunity. It is here that difficulty arises, and that comment 
may with deference be made. In the first place, it appears that this is 
a real and not an apparent exception, and that there are cases in which 
a bad intention will convert an act which carries with it no liability for 
reparation into one which is actionable. In the second place, his Lordship’s 
theory of the wrongfulness of the act in itself, apart from motive, is not 
that upon which the law, as a matter of fact, has proceeded. Lord Young 
stated in Shaw v. Morgan, 15 R. 870: “The doctrine stands on the 
proposition that there is no such thing as slander without malice. Slander 
is a defamatory statement maliciously made to the injury of another. If 
the statement, however defamatory, is not malicious, it is not slander. 
That law is stated both in the English text-books and by our own judges. 
‘ The law presumes malice from the defamatory character of the 
statement, unless the occasion on which it is made is what is termed 
a privileged occasion, so that the presumption of malice is displaced 
by the occasion.” Lord Young’s statement is amply justified by au- 
thority. Erskine says: “The animus injuriandi is of the essence 
of verbal injury,” and language implying that evil motive is of the 
essence of the offence is used by Lords Pitmilly, Cockburn, Jeffrey, Ivory, 
Deas, Hope, Moncreiff, Rutherfurd Clark, and the late Lord President. 
Although that has been the theory of the law, however, it is useless to 
deny that in many actions for slander, such as those against newspapers, 
the theory is glaringly at variance with the facts, since the person held 
liable may never have authorised or even known of the defamatory 
statement. But this exception does not remove the fact that the 
law has allowed actions in certain cases on account of the bad intention 
of the defender. It is true that Lord Watson further on in his judgment 
endeavours to bring his reasoning into line with the law as laid down in 
Bromage v. Prosser, 4 B. and C. 25, and recognises that the law holds certain 
acts to be malicious and, therefore, actionable, but he explains that ‘ malice 
depends not upon evil motive which influenced the mind of the actor, but 
upon the illegal character of the act which he contemplated and committed.” 
The meaning of this, however, is that malice does not, as has been said, 
‘reside in the breast of the accused,” but is a name given by law to an act 
on account of its consequences to the complainer. 

So far as cases which may be described as privileged are concerned (which 
include, besides slander, malicious prosecution, interdict continuing possession, 
arrestment on regular warrant, and mercantile sequestration), the explanation 
contained in Lord Watson’s judgment saves the action now in use, but 
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ch his theory may have important collateral effects. In treating of an observation 
to ; of Pollock C.B., where he doubted whether the motive of the defendant had 
ri- q any bearing on the amount of damages, Mayne says, p. 45, “It is conceived | 
in a that the practice against which the dictum in question was directed is too H 
in . firmly settled, both by reason and precedent, to be overthrown; in fact, it 
Jo : could not be overthrown without destroying at the same time that large 
nt class of actions in which malice is the whole gist of the offence... . If 
is then malice can render an innocent act wrongful, a fortiori, it must render 

ch “ a wrongful act more wrongful, and therefore be provable in aggravation 

or [ of damages.” As it has now been declared that the law looks only 

y's ; to the wrongful character of the act, apart from the motive of 

“ i the doer, it should follow that where an action is allowed without 

1g | allegation of personal spite or ill-will, as in a case of unprivileged 

he slander, the pursuer will not be allowed to prove such malice on the 

er part of the defender. Take also a case of personal injury. Suppose 

If that a foot passenger has been ridden down by a man on horseback, and 

Pr, o has a clear action on the ground of negligence, but is prepared 

18, ie to prove that the defender injured him purposely and from previously 

he 5 expressed ill will. Is the pursuer now to be prevented from proving that 

od § fact in aggravation of damages? In other words, does Lord Watson’s 

od opinion amount to this, that when a crime is made the ground of a civil 

u- : claim the pursuer is not to be allowed to lead all the evidence which the 

ce prosecutor would be required to lead ? 

he The judgment may also have an influence on actions founded on fraud. 

, At present the object of enquiry is mainly whether the misrepresentation 

it. was innocent or known to be false, and bona fides is a good defence. But 

to now if the dicta under discussion are to have full effect that will become a 

rs, minor question, and the main point will be not the defender’s knowledge, 

ld that is his state of mind, but the inaccuracy of the representation. So also 

ry in actions for slander, this theory may diminish the importance of many 

he circumstances now provable in mitigation of damages, such as the prevalence 

on " of reports and the state of information of the defender on the subject-matter. 

nt ¢ These instances have been selected to indicate the practical results that 

in 3 may follow from what may be regarded as a new departure in the law of 

in : tort. From a theoretical point of view his Lordship’s argument is equally 

ce : interesting, as it marks the tendency to depart from the classification of 

“ wrongs as intentional and non-intentional, which in its main lines has been 

ty largely adopted both here and in America, and to adopt an external 

d, ; standard which judges of the quality of an act by reference to a hypo- 

wt thetical person having ordinary prudence and foresight in his actions. 


[See the works of Holmes, Holland, Pollock, and Bigelow. ] 
A. T. G. 
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Judicial Separation—Cruelty —Russell v. Russell (1897), A.C. 395, 
—On one point only were the law lords unanimous in this case, the 
unsparing denunciation of Lady Russell’s conduct. What the husband 
relied on as entitling him to separation was the publication of a libel 
imputing to him an infamous crime without any belief in the truth of the 
imputation. Everyone will share the honest indignation of the Lord 
Chancellor when he says: “She did this without any belief in her 
disgusting and abominable accusations, and with the base motive of extract- 
ing better pecuniary terms from the husband whom she thus vilely 
slandered.” But on the legal question involved there was unfortunately a 
difference of opinion, Lords Morris, Hobhouse, and Ashbourne agreeing 
with the Lord Chancellor, while the other members of the Court, Lords 
Watson, Macnaghten, Shand, and Davey followed the lucid opinion of 
Lord Herschell. In the Court of Appeal L.J. Rigby dissented from the 
judgment which a majority of the law lords have upheld, and as this was 
the view also of Pollock B., who originally tried the case, the preponder- 
ance of judicial opinion of the highest eminence is very slight. It must be 
kept in view that Lady Russell failed in her action for restitution of 
conjugal rights, which, as Lord Watson points out, is the equivalent in 
England to an action for adherence in Scotland. Accordingly, it was 
inevitable that in the discussion of the present case reference should be 
made to Mackenzie v. Mackenzie (1895), A.C. 384. Lord Herschell 
observed that there were dicta in that case to the effect that where a party 
had not so acted as to justify a decree for judicial separation, she might, 
nevertheless, have so acted as to disentitle her to the assistance of the Court. 
This is certainly a mild view of Mackenzie’s case, and Lord Watson puts it 
more accurately when he says that where the pursuer of an action of adherence 
does not wish to go back, but sues only for a particular purpose, the want 
of bona fides on her part may be a defence to the action of adherence. The 
contrary view was put in arguendo by the Lord Chancellor: ‘It requires 
to be considered whether in the state of ecclesiastical law before 1857 there 
was any intermediate course, and if there was no power of granting a separa- 
tion, whether there was not a duty to order restitution of conjugal rights.” 
On this point the view taken by the Court of Appeal was, that down to the 
Divorce Act of 1857 it was settled law that there was no such intermediate 
course, and that in Burroughs v. Burroughs (1861), 2 Sw. and Tr. 303, 
Sir C. Cresswell held that there was no change in the law after the Divorce 
Act; but, as the Matrimonial Causes Act 1884 (47 & 48 Vict. c. 68) made 
failure to obey a decree for restitution equivalent to desertion without 
cause, which is a ground for judicial separation, and as it was impossible to 
say that Lord Russell had deserted his wife without cause, the Court 
refused to decree restitution, as that would have put his Lordship in a false 
position. Lady Russell withdrew her appeal to the House of Lords, so that 
we have not the benefit of the highest wisdom upon this very interesting 
and important point. The great controversy in Lord Russell’s action was 
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whether the House should accept the definition of legal cruelty adopted 
by the Court of Appeal—viz., ‘‘There must be danger to life, limb, or 
health, bodily or mentally, or a reasonable apprehension of it,” a rule which, 
in the famous case of Hvans v. Evans (1 Hage. Cons. 35), Lord Stowell 
said it appeared from Clarke and the other books of practice, was a good 
general outline of the Canon law on the subject; or whether, without 
attempting any definition of cruelty, the House should not proceed on 
a phrase which occurs constantly in the consistorial reports in England, 
“when the facts show an absolute impossibility that the duties of the 
married life can be discharged.” As a mere analysis of authority, the 
logical triumphs in Russell’s case undoubtedly rest with the majority in the 
House of Lords. The cases in which the Canon law definition had been 
apparently exceeded were all cases in which the Court had been consider- 
ing, not a concluded proof, but the admission on relevancy of certain articles 
of charge which might strengthen the pursuer’s case. And, applying that 
definition, it was impossible to say in the particular case that Lord Russell’s 
health had been in the slightest degree affected by his wife’s extraordinary 


” 


conduct; as one of the judges said: his “ moral fibre” seemed to be 
extremely strong. But, at the same time, as matter of common-sense, it is 
impossible not to sympathise with the view of Lord Halsbury, that “ the 
spiritual Court always proceeded to act as having full jurisdiction over 
domestic life. They investigated the whole conduct of the spouses, and 
they undoubtedly recognised no middle course between the order for 
renewed cohabitation between them and an order for the separation from 
bed and board. . . . The question is, whether against the will of the sutfer- 
ing spouse matrimonial duties are possible in any intelligible sense, when 
the conduct of either towards the other must excite feelings of horror and 
even of loathing. . . . The spiritual Court regarded married life as a whole ; it 
would be absolutely impossible to lay down in the iron framework of a defini- 
tion that which would constitute such cruelty as would necessarily justify 
separation. . . . A slight blow under great provocation, and on a single 
occasion during a long life, could hardly be suggested as a ground for separa- 
tion, though upon that hypothesis personal violence existed: on the other 
hand, it is possible to conceive a course of treatment which would make the 
continuance of the marriage bond, involving the obligation of the continued 
consortium, more terrible than the severest bodily suffering.” This is 
obviously the language of right feeling and sound judgment, and yet, as 
Lord Herschell points out, the test of “ moral impossibility,” applied by 
each judge and jury in their own way, would throw the law into 
confusion, Surely the conclusion is that, in the supremely important 
matter of divorce, a little too much has been left to the ingenuity of 
judges, trying to put new wine into old bottles, and that there is room 
for legislation, defining the rights of spouses in the light of modern 
feeling. The people of this country will not tolerate any light 
interference with the obligation of marriage vows, but does it make 
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for the sanctity of marriage that Lord Russell remains tied to his 
foul-mouthed slanderer ? 

It is interesting to notice that in the argument for Lady Russell full 
use was made of the old Scots case of Moir of Leckie v. Lady Leckie, 
Elchies, H. and W. 35, 6 Paton App. 687 (referred to in Jurid. Rev., 
vol. viii. 102), where the husband had represented the wife as a monster 
of lasciviousness, and had maintained this scandal in a court of justice, 
There is a curious resemblance between Jfoir’s case and Russell’s, and 
Lord Elchies and Lord Kilkerran seem to have taken the natural view that 
the Court could not refuse a separation where the husband declared the 
wife was unworthy of living. The House of Lords reversed. 


Private International ‘Law.—Jnglis v. Robertson, 18th March, 1897, 
24 R. 758; Kendrick v. Burnett, 12th November, 1897, 5 S.L.T., p. 199; 
Neville v. Fairbairn, 30th November, 1897, 5 S.L.T., p. 224.—These are 
three of the most important of the recent decisions of our Courts 
in this department of law. The questions which fall within it 
involve either, first, the fascertainment (or the assumption) of the com- 
petency of the Court which is to decide them ; or, secondly, the choice 
of the particular system of {municipal law by which they are to be deter- 
mined. These two enquiries, therefore, constitute its main divisions, 
Forum or Jurisdiction; and JZex, or Choice of Law. But their 
treatment assumes, or may require, in addition, the ascertainment of 
the personal law of the parties concerned, either by domicile as with us, 
or by nationality as the criterion now generally adopted on the Continent. 
And domicile and nationality therefore oceupy the position of postulates of 
the science, to be dealt with, as Prof. Dicey treats them, under the head 
of Preliminary Matters. 

The notion of domicile, as an inference to be drawn from a man’s life 
as to the particular legal system which should be held to determine his 
status and personal rights, is well understood in our law. The general rules 
by which the inference is guided are also well settled by decision. But the 
difficulty of applying them remains, in many cases, extreme, and is 
increased in Scotland by the comparative paucity of reported cases. In 
England the decisions of single judges are more copiously reported than in 
Scotland, where the authorised reports but rarely contain such judgments 
of the Lords Ordinary as have not been reclaimed against, and are, more- 
over, strictly confined to cases in which the decision is held to have been 
upon a point of law as distinguished from a question of fact merely. All 
decisions on domicile necessarily proceed mainly upon the facts involved, 
and it is to be feared that some useful examples escape notice in the 
authorised reports. Among such of these as are preserved in less authorita- 
tive collections may be noticed—Christie v. Carnegie, 20th July, 1893, 
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where the effect upon domicile of the exercise of a public franchise was 
considered by Lord Low, and also by the Inner House, 1 8.L.T., p. 353, 
and M‘Kenzie’s Trustees v. M‘Kenzie, 16th June, 1894, which contains an 
elaborate and instructive judgment by the Lord Ordinary (Lord Stormonth 
Darling) upon the inference to be drawn from a double residence, 2 Sstcr:, 
p. 8& It is satisfactory to find Neville v. Fairbairn reported. It is 
the most important judgment on domicile since the well-known case of Udny 
y. Udny, and in the leading opinion given by the Lord President the rules 
settled by that celebrated decision are applied to the facts with the 
precision appropriate to judicial utterance, and with a felicity of expression 
not often conspicuous in that form of literature. The chief interest of the 
case in point of law consists in the consideration of the inference as to 
intention to change domicile, which is to be derived from a residence within 
the domain of any territorial law constrained by the performance of official 
duty there. The main fact was the acceptance of a post in the permanent 
civil service, and consequent residence, in a part of the Empire which was 
not the domicile of origin. On the one side it was argued that accepting a 
permanent appointment, the duties of which require residence at a particular 
place, demonstrates an election of domicile in that country. The opposite 
contention was that such residence does not present that freedom of choice 
which is essential to change of domicile. The judgment emphasises the 
fact that in such questions, intention, not motive, ? the ruling considera- 
tion. The sound view, to quote the words of the Lord President, is that in 
the case of public servants, just as in the case of professional men or trades- 
men, the nature, or the tenure, or the prospects of the occupation, form only an 
element of evidence, stronger or weaker, in the question of intention. “A 
man’s decision about his own career is, in many cases, opposite to his prefer- 
ence, but it is his decision and not his preference that governs his domicile.” 

The case in another branch dealt with the sufficiency of evidence 
required to establish the acquisition of a domicile. The de cujus was a 
lady whose domicile of origin was Scottish but who died in England after 
fourteen months’ residence there, spent for the most part in a house which 
she had taken on a three years’ lease. The duration of the lease, however, 
was not fixed by her, and there was some evidence that she contemplated 
building a house in Edinburgh. She appears to have been of infirm health 
and to have entertained and expressed on some occasions an intention to 
settle in England, and on others, to live permanently in Scotland. But 
what Lord M‘Laren concisely described as ‘“ experimental residence,” will 
not change domicile. Reviewing the whole evidence the Court came to the 
conclusion that she had no formed intention, and the domicile of origin, 
which may be suspended but never extinguished, was held to prevail. The 
tule of law applicable to the circumstances is happily summed up in the 
sentence of the Lord President’s opinion—‘ An intention to settle in a 
country other than the domicile of origin must have a fibre stronger 
than the changing fancies of an invalid.” 
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The case of Jnglis v. Robertson & Baxter, raised two points, only one of 
which comes within the sphere of International Private Law. It dealt 
with the right to a fund in Scotland as between the arrester of it in the 
hands of the holder in this country, and the pledgee of it by endorsement 
and tradition in England of the delivery order which formed the title to it, 
but without intimation of the pledge or assignment. This right depended 
on one hand upon the meaning and effect of the Factors’ Act 1890, which, 
it was said, obliterates the distinction between the laws of England and 
Scotland as to the constitution of the contract of pledge, and, on the 
pledgee’s contention, gave him a good title to the fund by the law of Scot- 
land as so altered. In this no question of International Private Law was 
involved. But the competition between the arrester on the one hand, and the 
assignee, whose right, complete according to the English law, had not been 
perfected by the intimation required by the, Scottish on the other, presents a 
typical instance of a choice of laws falling under the second branch of our 
subject. The choice lay between the law of Scotland, which it was said should, 
either as the lex situs determine the real right constituted by the arrest- 
ment, or as the lex fori should fix as matter of remedy the nature and 
extent of the conflicting claims, and the law of England, which, as the 
lex loci contractus, should be recognised as giving the assignee a good title. 
Following the series of cases which settles that unintimated assignations in 
England are ineffectual in competition with arrestments in Scotland, the 
Court, with one dissentient, pronounced in favour of the Scots law. Of the 
whole Court Lord Young alone differed, and his dissent was mainly based 
upon a view of the policy and provisions of the Factors’ Act, expressed with 
his usual power, and upon which the appeal which has been taken to the 
House of Lords will no doubt largely depend. He differed, however, upon 
the common law question also, proceeding chiefly upon a dictum of Lord 
Rutherfurd in the case of Wallace v. Davies, which was obiter of, and is not 
supported by, that decision. For in that case, which involved a competition 
between a creditor who had arrested a debt in Scotland, and the assignee, 
under a deed of assignment executed in England, the latter was preferred 
on the express ground that due intimation had been made. The decision 
turned solely on the sufficiency of informal intimation by ordinary corres- 
pondence, and the Inner House pointedly refrained from expressing an 
opinion upon the question dealt with by Lord Rutherfurd. It rather 
appears on examination that Lord Rutherfurd’s dictwm related only to the 
transference of the jus exigendi. When he says that, “if the right be 
complete by the law of the country which must regulate the transfer, it 
seems impossible to maintain that as a matter of remedy something further 
must be done which the law of Scotland requires for completion of the 
right in the case only of transfers that are regulated by that law,” he 
appears to be referring only to the ordinary operation of the 
lex loct contractus, but not to be considering the effect of a nexus, 
laid upon the property in accordance with the law of the country 
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in which it lies, and which must dispose of the real right to it. The 
authorities are clear and consistent to the effect laid down by Lord 
M‘Laren in Cohen v. Scottish Provident Institution that an assignment of 
aright of credit is a new contract, distinct as regards its nature, mode of 
constitution, and the law that regulates it, and that its validity will be 
determined by the lex loct contractus, that is according to the law of the 
country in which the transaction is made, or the security given. But they 
are equally clear and consistent in declaring that, as Lord Trayner pointed 
out in the case under consideration, when the parties are competing for a 
subject situated in Scotland, and have submitted their conflicting claims to 
the Courts of Scotland, which can alone make them effectual, the question 
raised must be determined according to the lex situs of the goods, and the 
lea fort of the competition. 

The third case (Kendrick v. Burnett) illustrates the principles which 
regulate the choice of law in questions of claims arising upon delict. The 
general rule which obtains in respect of property and civil contract— 
namely, that an act, unless intended to take effect elsewhere, shall as regards 
its effects and incidents be governed by the lew loci—is applicable also to 
the case of an act occasioning personal injury. In other words, the lex 
loci determines the jural quality of the act and the lea fori the legal con- 
sequences which should follow. The series of cases of which J/‘Zarty, 
8 R. 435, and Joss, 19 R. 31, in Scotland, and Phillips, L.R. 4 Q.B. 225, 
and Machado v. Fontes (1897), 2 Q.B. 231, in England, are examples, 
settles that an act done in a foreign country, in order to form a ground of 
action here, must not only be actionable by our law, but must also be wrong- 
ful by the law of the country in which it was done. Thus in oss our 
Courts refused damages for seduction committed in England where it 
is not a legal wrong. And conversely in Machado the English Court, in 
circumstances precisely parallel to those of the Scots case of M‘Larty, 
repelled the defence to an action on a libellous publication in Brazil 
that it was not actionable there, because it was nevertheless not justi- 
fiable by the law of that country. But it is still a moot point whether 
a delict committed e.g. in an uncivilised country, or on the high seas, 
where no territorial law exists to determine its lawful or unlawful character, 
can be constituted a cause of action by the lex fori alone. In the absence 
of a lex loci delicti commissi, can the lex fori claim to determine the jural 
quality of the act as well as the legal consequences which ensue from it? 
How far in such a case, if at all, should regard be had to the lex domicilii 
of both or either of the parties? A very pretty question was thus raised in 
Kendrick vy. Burnett, which was an action for damages by the relatives of 
persons drowned in a collision on the high seas against the owners of the 
vessel alleged to be in fault. The ships were English @.e., registered in 
that country, and the parties for the most part domiciled Englishmen, but 
the fact that some of them were Scoismen did not ultimately affect the result. 
It was admitted that in consequence and by virtue of arrestments which 
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had been used, the Scots Courts had jurisdiction, that is to say, were 
competent to decide the dispute, which turned upon the fact that our law 
permits the recovery of solatiwm for injury to feelings, in addition to the 
amount of patrimonial loss sustained, to which English law limits such a 
claim. This difference, it was argued, presented merely a question of 
measure of damages, which is held to pertain to remedy, and should accord- 
ingly be determined by the lex fori. The Lord Ordinary (Lord Low) adopted 
this view. No doubt the measure of damage, so far as dependent upon the 
law of evidence, must be dealt with according to the rules of procedure of 
the Court sitting in judgment on the matter. But the difference between 
the two laws is one of quantity and quality rather than of judicial pyro- 
cedure merely. The Scots law attaches to delict a larger liability than 
the English, and as Lord M‘Laren said, unless we are prepared to affirm 
that the part is equal to the whole, we cannot regard the difference as a 
mere variation in the mode of computation of results following from 
identical legal relations. In other words, the solatiwm given by Scots law 
depends upon the nature of the legal relation itself which in its view is con- 
stituted between the injured and the injurer by the delict. Upon that the 
lex fort has no claim to adjudicate. It is merely the particular system of 
law which may happen to be appealed to. And the purpose of the appeal 
is but to declare and give effect, by judgment and decree, to the legal 
relation brought before it. The proper sphere of the lex fort is not the 
rules of substantive law (itis decisoria), but those of procedure merely 
(litis ordinatoria). As the Lord President points out in dealing with this 
part of the case, and in not the least valuable and suggestive part of his 
opinion, the authority of the lea fori rests mainly upon the fact that in 
many instances, and especially in details, it must be practically impossible 
to apply any other, ‘and the avowal of this is less a conclusion of inter- 
national law than the expression of a practical necessity.” The necessity 
may be regrettable, as—e.g. when a claim prescribed in our country can be 
recovered in another, prescription being, since Don v. Lipmann, a matter of 
remedy ; and various distinctions, as that between prescription and limita- 
tion, are used in particular cases in the effort to obviate injustice. But 
there would appear to be no authority whatever for extending the 
sphere of the lex fori, merely as such, ad decisioria litis. The Court 
unanimously announced the opinion that the /ex fort as such has nothing 
to do with the question whether an act done abroad by one foreigner to 
a compatriot of his own gives rise to a pecuniary claim, and came to the 
conclusion that in the absence of a local law, the law common to the two 
parties must determine the legal consequences of the act. Bar points out 
that the lex fori has been followed in some countries merely as the only 
way out of the difficulty, and quotes with approval the pregnant observation 
from the Journal de Droit International Privé, x. 148,—‘ How can it be 
** maintained as a proposition in law that merely because a tribunal is 
“ competent to deal with a matter, it is the territorial law administered by 
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“ that tribunal which ought to be applied to the decision?” The judg- 
ment of our Court seems here to square with the theories of modern 
writers on International Private Law, and it is interesting to note that 
our judges ventured upon an actual and express recognition of the labours 
of continental jurists in adopting the rule formulated by them on this 
question at the Antwerp Congress of 1885. 


GoW. B. 


When is Extent of Loss under Marine Policy to be Ascertained— 
Blairmore Company v. Macreadie, 34 Sc. L.R. 678.— Marine Insurance 
being a contract of indemnity, it seems absolutely just that the true extent 
of the loss should be decided at the date when the action is brought against 
the underwriters, and not at the date when a notice of abandonment was given 
by the owners. In the present case the ship was submerged at the date of 
notice, and there was no doubt of its being a constructive total loss, but it 
was afterwards raised and brought into port by the insurers. No doubt, 
therefore, the hands of the owners were tied after notice given, and, had 
they sued immediately they must have recovered as for a total loss. But 
they delayed their action, and the underwriters were entirely within their 
rights in salving the vessel, and accordingly, when action was raised, the 
owners could not truthfully say that their loss was total, because they had, 
not only the hulk, but the ship in a state in which they could retake posses- 
sion of it. It is impossible to agree with Lord Craighill in his reasoning in 
Shepherd v. Henderson, 8 R. 527, that there is any expediency in stereo- 
typing the rights and liabilities of parties at the date of notice. The notice 
is a just condition of any liability under the policy, but this does not absolve 
the owners from the necessity of proving their claim when they come into 
Court, and sibi amputent if they come rather late than early. This result 
has long been established law in England, and the chief interest in the 
Blairmore case was whether the Scottish Court would now take the same 
course, although they decided otherwise in Fobertson’s case, 10th Feb., 1809, 
F.C. (and 2 Dow’s App. 474, where, however, the decision was affirmed on 
a different ground). The reasons given by Lord Trayner are—(1) one 
decision ninety years ago does not make the law, at least where it is not 
known that practice has followed on it; (2) maritime law has greatly 
developed in England and Scotland since 1809 ; (3) an English rule should 
be followed, where there is no rule in Scotland, even though (as in this case) 
the English rule differs from that generally accepted by maritime nations ; 
(4) the English rule is in itself just. Indeed its justice is recognised by the 
universality of the waiver clause. This reasoning is unanswerable, and it 
leads, as Lord Young points out, to a declaration of the Scots law, not, as 
Lord Moncreiff puts it, to an adoption of the English law. Lord Trayner 
attributes to Lord Watson in the collision lien case, Currie v. M*Anight (34 
Sc.L.R. 93), the observation that “the law on maritime questions is the same 
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in Scotland as in England.” He adds, that in that case the Scottish judges 
have nothing to do but to apply the English rule, and says “he does not 
concur in that view.” Lord Watson made no such observation in Currie 
v. M‘Knight. He pointed out that the judgments of the Admiralty Court 
in England had always been treated as of the highest authority in Scotland, 
and as representing there the law and custom of the sea. Of this the 
repairing lien case, Wood v. Hamilton, M. 6269, and 3 Paton, 148 (in which 
the Court of Session took the opinion of English counsel), and the mutual 
fault collision case, Hay v. La Neve, 2 Sh. App. 395 (where the House of 
Lords applied ‘the ancient rule of the Admiralty, that it should be con- 
sidered a common loss”), are sufficient examples. This tendency was 
immensely strengthened by the modern consolidation of maritime law 
under Imperial statutes, as was pointed out by Lord President Inglis 
in a case of collision (Soettcher v. Carson. Company, 23 D. 333). Lord 
Watson further pointed out that the maritime code of the United 
Kingdom ought to be neither Scottish nor English, but British, and 
that the House of Lords, as the ultimate tribunal in British Admiralty 
cases, was bound to apply one and the same law to the decision of such 
cases. But he added ‘that there may be conflicting decisions by the Courts 
of the two countries is possibly unavoidable, and I do not mean to suggest 
that a Scottish Admiralty Court is less free to examine the merits of an 
English authority than an English Court is to estimate the value of a 
Scotch decision, and to accept or to reject it according to its own view of the 
law maritime.” Surely this is very unlike the suggestion, that the 
Court of Session should slavishly follow English precedents, and accord- 
ingly it may be assumed that Lord Watson would entirely approve of 
Lord Trayner’s admirable judgment in the Blairmore case. Indeed, it is 
only by the inferior Courts in both countries deciding cases according to 
their best lights, that the House of Lords can be placed in a position to do 
final and complete justice to the maritime law. In this connection we may 
refer to the ingenious attack made on Currie v. M‘Knight by Mr. Salvesen 
in this Review (vol. ix. p. 34). Two points were taken in that article—(1) 
that the damage lien was contrary to the common law of Scotland ; (2) that 
the English rule on that subject was not based primarily on equitable con- 
siderations. The charge against the law lords was therefore in substance 
this, that they were legislating to assimilate the laws of England and 
Scotland, and legislating against principle and expediency. As to the 
first, the maritime law is distinct from the common law, and the beneficial 
liens recognised in marine questions are, generally speaking, not recognised in 
the case of heritable or moveable property on land. In fact the order of priority 
of charges is, generally speaking, precisely opposite at land and sea. As to the 
second, Lord Watson was not only careful to explain the ground of decision 
in the Bold Buccleuch (7 Moore, P.C. 267), but, while recognising the author- 
ity of the House of Lords to overrule it, expressly adopted the reasons of 
principle and expediency on which it proceeded. ‘It is a reasonable and 
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salutary rule that when a ship is so carelessly navigated as to occasion injury 
to other vessels which are free from blame, the owners of the injured craft 
should have a remedy against the corpus of the offending ship, and should 
not be restricted to a personal claim against her owners, who may have no 
substantial interest in her, and may be without the means of making due 


compensation.” 





Curatory of Married Woman.— Chalmers’ Trustee vy. Sinclair, 34 
Sc. L.R. 805.—In this case the widow acted as sole tutor to her sons for 
two years, and then, on her second marriage, she acted as tutor along with 
her husband’s other trustees for five years. This was according to the 
directions of the settlement in a clause which, it is understood, is not 
uncommon. When the elder son became minor, the question of the 
mother’s right to act as curator along with the other trustees was submitted 
to the Court. The settlement in the event of second marriage gave to the 
mother the same power to act as joint tutor and curator. The First 
Division held that she could not act as joint curator. Whatever may be 
thought of the grounds of the decision, it is obvious that the result to the 
family is unfortunate. The truster, who presumably knew something of 
his wife and children, expressly directed the arrangement which the Court 
have vetoed ; and in the events that happened, the mother took charge of 
her boys for five years after her second marriage without any suggestion 
of disadvantage to them. It is singular that, in the supposed interest of 
children, the mother should thus be degraded from the position which she 
lawfully held in the family council. Further study does not improve the 
aspect of this decision. It was decided by three judges: only one of these 
in favour of the disability delivered an opinion; the third judge (Lord 
Kinnear) dissented in a long and powerful judgment. The reasons given in 
support of the decision are not convincing. (1.) It is no doubt true that 
in 1586 and 1636 the Court of Session decided that the plea of “ «nierat 
secundas nuptias” was good against the mother’s claim to the custody, as 
tutor, of her pupil child ; even where the settlement provided for the mother’s 
right as tutor in the case of second marriage. But in no case has it been 
decided that a married woman cannot act as curator to her child. (2.) It 
is also true that Erskine states that the office of curatory expires by the 
marriage of the female curator; and that in 1812, in the case of Stoddart, 
F.C., 30th June, Lord Glenlee practically concurred in this statement. 
But neither Mr. Erskine nor Lord Glenlee makes the law of Scotland. 
More particularly, Mr. Erskine does not make the law of Scotland at the 
end of the nineteenth century, and it is necessary to examine the grounds 
of his opinion and the condition of the law then and now. In Maquay’s 
case, 15 R. 784, Lord President Inglis points out that the old cases in the 
law of tutory above mentioned were decided, not on grounds of equity, but 
on the Civil (then called the common) law. Mr. Erskine, too, appeals to 
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the Civil law, but, as Lord Kinnear points out in Sinclair's case, the Civil 
law proves too much. By the Civil law women generally were excluded 
from the offices of tutor and curator. That was on the ground “ultra 
sexum foemineae infirmitatis tale officium est.” This is of course contrary 
to the oldest Scots law. It is true that, where in exceptional cases women 
were allowed by the Civil law to act as curators, a strong condition was 
always imposed against second marriage: “priws quam confirmatio officii 
talis in eas jure eveniat, fateantur actis (sacramento praestito) ad alias 
nuptias non venire” (C. v. 35, 2); and in the later law: “ st inter gesta et 
nuptiis aliis et auxilio Velleiant S.C. renuntiant” (Novell, 118, 5). But 
it is equally clear that, if the Scots law cannot be based on the Roman law, 
then Mr. Erskine’s opinion on this point must rest, not on the question of 
sex, but on the effect of marriage, and whether by marriage the rational 
person of the wife is altogether extinguished. Now, on that point we have 
the formidable authority of Lord Meadowbank in Stoddart’s case: “It was 
never law in Scotland that a woman lost her status because she chose to 
marry. There is no sinking of the natural person, as I understand, by 
marriage.” Therefore the fact of marriage does not decide the capacity to 
act as curator. But next in Stoddaré’s case it was decided that, at all 
events if her husband did not forbid her, a married woman might act as 
trustee. That is to say, there is no inherent capacity to manage the affairs 
of another person. Next, in subsequent cases, it was found that a married 
woman could act as factor loco twtoris and curator bonis. Next, in the case 
of Biggart, 6 R. 470, it was held that, as Lord Meadowbank had said in 
Stoddart sixty years earlier, a married woman is absolutely free and inde- 
pendent in the administration of her separate estate. Like the consent of 
the husband to acting as trustee, it is a mere matter of option whether the 
jus mariti and jus administrationis are excluded ; and this doctrine, that 
the married woman is completely sw jwrts as regards her separate estate, 
was strongly confirmed in the case of Dawson, 22 R. 895. But, lastly, by the 
Guardianship Act of 1886, as interpreted by the case of Jaquay above cited, 
it is now the law of Scotland that a married woman can act as tutor of her 
pupil children. The old cases of Kerbechhill and Stuart v. Henderson 
have been repealed by Statute on grounds of public policy, the welfare of 
the child being indicated as the basis of the law. Is it possible to suggest 
that the doctrine of Erskine would have been delivered, had it then been 
the ascertained common law that married women could act as tutors and 
trustees? It may be suggested that custom may have followed the doctrine 
of Erskine, but custom in such a matter it is almost impossible to ascertain, 
and cannot be inferred from one decision in the case of tutory and no 
decision in the case of curatory. The view on which the majority of the 
Court proceeded in Chalmers’ Trustee v. Sinclair was obviously that the 
Statute of 1886 had relaxed the rigour of the common law as regards 
tutory, but not as regards curatory. But the question was, what is now for 
the first time to be declared as the law of curatory. There were no decisions 


















: moveable, real and personal,” certainly apply to a capital fund, but do not 
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as regards curatory requiring repeal by Statute, and Lord Kinnear seems to 
have taken the more accurate view when he used the Statute as evidence of 
the spirit and attitude of the law in the kindred case of tutory, and as along 
with the decisions of Stoddart and Biggart destroying the grounds on which 
the dictum of Mr. Erskine was based. The worship of Erskine may be 
carried too far. In fact, the doctrine of his plenary inspiration rather tends 











to prevent judges from forming wholesome critical opinions of their own. 


Liferent not Conveyed by Marriage-Contract.—Neilson’s Trustees v. 
Henderson, &c., 34 Sc. L.R. 865,—It was not to be expected that the Court 
would depart from the law laid down in Boyd’s Trustees, 4 R. 1082, and 
followed in Young’s Trustees, 12 R. 968, and several unreported decisions ; 
but it cannot be said that Lord M‘Laren’s opinion completely clears up the 
doubts that have gathered round the principles involved. His Lordship’s 

















view is that, while in a sense an annuity, or a liferent interest in trust- 
funds, is estate, yet estate more generally means “ an estate in fee either in 
land or invested money capable of being immediately transferred ;” and he 
adds that the usual words of the marriage-contract, “estate heritable and 


necessarily include income derived from a trust. The rule in Boyd's case, 
he says, in most cases expresses the probable intention of the parties, while 
the opposite construction would be unsuited to the ordinary purposes of a 
marriage trust. This is partly construction of words and partly conjecture 
of intention. It does not agree with the professional understanding. Thus 
Mr. Montgomerie Bell, writing before Boyd's case, says :—“ It may happen 
that part of the wife’s estate consists of a liferent or terminable annuity, or 
the surplus rent arising from leasehold property, or the like ; and if it is the 
intention of the parties that such annuity, or surplus rent, shall be dealt 





with as part of the income of the parties, and annually paid over to them as 
liferenters by the trustees, the contract or trust-deed should contain an 
express declaration to that effect ; otherwise, I apprehend that under a trust 
in the terms before suggested the trustees would have to capitalise the 







annuity or surplus rent by selling it, or otherwise, and give the spouses 
only the interest of the capital, or price, realised from it, preserving the fee 
for the children” (Lectures, ii. 910). No doubt had occurred to the mind 


of this experienced conveyancer that the usual words describing all estate 






would include the particular estate of an annuity or liferent. In fact, this 





construction is usually clinched by detailed exceptions from the dispositive 
clause. The view taken in England is slightly different. Thus in David- 
son’s ‘‘ Conveyancing Precedents,” iii. 216, it is said that “the Court would 








not hold that the covenant applied tu a mere life interest, so as to say that 
it must be turned into corpus, that each periodical payment was to be 
capitalised, so that the tenant for life would only have the income arising 
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from its investment ;” and accordingly, in the ordinary form of English 
settlement, which generally contains a trust for conversion, the course 
adopted is “to exclude in terms the wife’s life interests from the operation 
of that trust, and to direct the accruing payments of income to be applied 
as the income of the settled funds, with the addition of a power of sale, 
exercisable with the consent of the wife, the proceeds, if the power be 
exercised, becoming capital.” But when there is no trust for conversion— 
z.e., no direction to realise and invest,—when the settlement can be read as 
merely authorising enjoyment in specie, there is no reason why life interests 
should not pass, and, as the learned editor of Davidson says, “it does not 
appear necessary to provide specially as to life interests.” Thus in the case 
of Scholefield, 26 Ch. D. 103, Fry L.J., says that the general words “all 
the personal estate” properly include an annuity, and the direction to pay 
over the annual proceeds is satisfied by taking the sum which the annuity 
produces in each year as the annual proceeds. In Weilson’s case the Court 
no doubt followed the authority of Boyd, but perhaps the ratio of that 
judgment might be stated in a more satisfactory way. Lord Moncreiff sets 
forth, as an alternative ground of judgment, that the legal effect of the dis- 
positive clause may be controlled by the intention of the donor of the con- 
quest to the married person, and cites the decision of Lord Hatherley in 
Mainwaring (L.R. 2 Eq. 487) for that proposition. But Mainwaring has 
been discarded in Al/nwt, 22 Ch. D. 275, and the doctrine of intention has 
been finally abandoned in the Scottish case of Simson’s Trustees, 17 R. 581. 
Lord Moncreiff, however, states briefly that a clause of conquest in a 
marriage-contract can never comprehend estate the nature of which implies 
annual enjoyment, because the ‘“‘scope” of the contract is that the wife secures 
the capital “ by a trust, and where the capital or corpus is in the hands of 
others, there is no need of this additional protection.” The reasoning here 
is obviously unsound, because a liferent interest may be just as much in 
need vf protection as a capital sum. If not declared alimentary and non- 
assignable, the liferent may, of course, be sold by the married woman, and 
it seems that primd facie such estate should be included in a clause of 
conquest, the object of which is protection. The real point of the English 
decisions was missed by Lord Moncreiff. It is stated by L.J. Bowen in 
Scholefield, “When you find the property does not fit the trusts of the 
settlement, then you may assume, as a consequence, that it was not 
intended to come within the covenant at all.” The existence of a trust 
for conversion in an English settlement is, therefore, sufficient evidence that 
life interests are not included, unless an intention to include them otherwise 
appears. But is there anything equivalent to the trust for conversion in the 
ordinary trusts of a Scottish marriage-contract ? 
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Whether Arrangements Act 1870 applies to Colonies.—New Zealand 
Loan and Mercantile Agency, Limited vy. Christina Morrison, P.C., 
15th December, 1897.—The question has often been raised whether the 
Companies Acts apply to the Colonies. It is discussed with much acuteness 
by Mr. Buckley (pp. 632-34), and the opinion expressed by him that “a 
foreign creditor, whether resident here or abroad, and whether a subject. of 


the Crown or not ”—(z.e., a creditor under a foreign contract)—“ will not, as 
“against assets abroad, be precluded by a scheme under the Arrangements 
Act from enforcing by action abroad his original contract,” has now received 
the sanction by a judgment of the Privy Council affirming the Supreme 
Court of Victoria. In JMMorrison’s case the Company was incorporated and 
had its chief domicile in England, but did business in Victoria, where the 
respondent placed her money with it on deposit. The Company was 
wound up in England, and a scheme was passed under the Act of 1870, 
whereby the depositors were to take certain proportions of cash and 
debenture stock for their deposits. Of course the Colonial creditors, 
including the respondent, had notice of the meetings under the Arrange- 
ments Act, but the scheme was never submitted (as in the case of the 
Commercial Bank of Australia) to the Colonial Court. The respondent 
sued the reconstructed Company for the whole amount of her deposit, and 
Lord Davey had little difficulty in deciding that the British scheme was no 
defence to such an action. It was admitted that such a scheme could not 
bind foreign creditors (¢.e., creditors under foreign contracts not made in 
the Colonies), so far as beyond the jurisdiction of the English Courts, and 
it was, therefore, impossible to hold that by implication the Arrangements 
Act was intended to derogate from the legislative powers of the 
self-governing Colonies i part materia. This argument is only 
emphasised by the fact that one of the Companies Acts, the Colonial 
Registers Act 1883, expressly deals with the Colonies. Mellish LJ, 
appears to have thought in Scinde Railway Company, 9 Ch. 560, 
that, as the distribution sections of the principal Act (sects. 95 and 98 of 
1862) are intended for the benefit of all creditors, this was sufficient to give 
the Companies Act an Imperial character, just as in Ellis v. M‘Henry, 
L.R. 6 C.P. 228, the English Bankruptcy Acts were held to apply to the 
Colonies and Dependencies. It is doubtful from the more recent case of 
Callender v. Lagos (1891) A.C. 460, whether this result was arrived at by 
general reasoning, cr from particular enactments in the Bankruptcy Acts. 
As Lord Davey pointed out, however, the essential feature in bankruptcy 
is the divesting of the debtor and the recognition of a new title in the 
trustee or assignee, while in liquidation (except where a vesting order is 
pronounced, a case with which his lordship did not deal) the property 
remains in the Company, subject to official administration. Assuming 
that the Arrangements Act does not apply to Victoria, Morrison’s case was 
very clear. No Court is bound to recognise a discharge or variation of a 
contract except it be made according to the law applying to the contract ; 
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and in Gibbs v. Société des Metaux, 25 Q.B.D. 399, the very point was 
decided as regards a French winding up, when followed by an action in this 
country. The difference between liquidation and sequestration, as illus- 
trated by the now common practice of ancillary liquidations, is well 
explained by Inglis, L.P. in the Queensland Mercantile and Agency 
Company v. Australasian Merchant Company, 15 R. 935. It would be 
for commercial convenience if the Colonies, in their present expansive mood, 
could be induced to adopt definite arrangements with reference to what 
at present must be called the international law of liquidation. 


Rule in Shelley's Case.— Van Grutten v. Foxwell, (1897), A. C. 658.— 
Few men can be brilliant and amusing on-a question of Conveyancing, but 
this Lord Macnaghten certainly achieved in the present case. His sketch 
of the history of Shelley’s Rule is of the greatest interest. As an accom- 
plished Conveyancer he seems to feel a human sympathy with the vicissitudes 
of the Rule, and actually to revel in the literary curiosities of the subject. 
The rule as originally stated is that ‘‘ when the ancestor by any gift or con- 
veyance takes an estate of freehold, and in the same gift or conveyance an 
estate is limited either mediately or immediately to his heirs in fee or in tail, 
always in such cases ‘the heirs’ are words of limitation of the estate and not 
words of purchase.” That is to say, that even if only a life interest be given 
to the ancestor, the law erects that into a fee-simple, or fee-tail, as the case 


may be, and, as would be said in Scotland, the heirs take as heirs and not as 


disponees. Lord Macnaghten informs us that the author of the rule is 
unknown. It is as old as Edward IJ. He inclines to regard it as 
originally a rule of feudal tenure, the purpose being to prevent the 
lord being defrauded of the chief fruits of seigniory. It was matter of 
subtle speculation by such authorities as Mr. Hayes and Mr. Preston, 
whether the rule operated by uniting the limitation to heirs with the 
limitation of the freehold to the ancestor, or whether the limitation to 
heirs is executed by implied gift in the ancestor. Lord Eldon was 
supposed to doubt everything (Lord Coke says “the most learned doubteth 
most”), but he expressed the conviction that there was one case about 
which his mind would have been perfectly clear, if he had lived two 
hundred years earlier, and that was Jesson v. Wright, 2 Bli. i. 13. Before 
this “things were not going well with the rule. Its feudal origin was a 
disgrace. Some judges thought it should be ‘discountenanced.’ It was 
made matter of complaint that the rule disappointed the intention, as if 
that were not its very end and purpose, as if it had not been from the 
outset ‘levelled against the views of the parties’ (Preston. Succinct View). 
It was always being disparaged, and what was worse, it was always being 
explained.” Then Mr. Hearne wrote his great work on Contingent 
Remainders in order to refute Lord Mansfield’s heresies about the Rule. 
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Then Lord Mansfield replied to Mr. Hearne in Hodgson’s case, 1 Dougl. 
343. Lord Thurlow and Mr. Hargrave agreed in everything else, and for 
some time their friendship stood the strain of Shelley’s Rule. Mr. Hargrave 
admitted that the Chancellor had once enjoyed a vision of the true doctrine 
in its primitive simplicity; but ultimately the relations of these great 
lawyers grew cold and distant. Lord Thurlow said the application of the 
Rule depended simply on ‘the question whether the word heirs was the 
designation of some particular person, or included successively all who 
might pretend to inheritable blood.” But, as Lord Macnaghten observes, 
it is one thing to put Shelley’s case in a nutshell and another to keep it 


there. It was immediately obscured and complicated by the doctrine of the 
“particular intent” and the “general intent,” and even Lord Eldon 


confessed that ‘the mind is overpowered by the multitude and the subtlety 


? 


of the distinctions between them.” Then, to add to the confusion, comes an 
Irish case decided by Sir Edward Sugden, of whom Lord Macnaghten says: 
“Perhaps the editor of ‘Gilbert on Uses’ would have preferred that some- 
thing should have been left of the old labyrinth through which he, at least, 
knew his way in the dark!” We do not propose to examine the decision 
in Von Grutten’s case, but merely to record the unique fact of a lively and 
amusing speech being made upon one of the most abstruse of conveyancing 
points. 


Principal and Agent—Trustees for Debenture-Holders.— Gosling v. 
Gaskell (1897), A.C. 575.—The House of Lords had some serious 
differences of opinion with the Court of Appeal last year on new and 
difficult questions ; but it is surprising that a conflict should occur on 
the much-discussed doctrine of Cox v. Hickman and Mollwo March 
& Company v. Court of Wards. In the present case under the trust 
deed for debentures, the trustees appointed a receiver to carry on the 
business as agent of the Company. The Company subsequently went 
into official liquidation, and the receiver continued to act as before under 
the liquidator. It was arranged that cheques drawn by the receiver 
should be countersigned by a gentleman who was solicitor for the trustees 
and also chairman of the Company. The trustees were sued by creditors 
for goods supplied to the receiver after the liquidation. The Lord 
Chief-Justice gave them judgment, and this was upheld by the Court of 
Appeal against the dissent of Rigby L.J. As pointed out by Lord Watson 
it was impossible, without overruling Cox v. Hickman, to suggest that 
prior to the liquidation the trustees had in these circumstances given 
the receiver authority to pledge their credit. What difference then was 
made by liquidation? The reason assigned in the Court below was that 
the Company “ceased to have any real actual existence at all as a going 
or trading concern.” No doubt, the Company then ceased to be the 
principal of the receiver (although the radical right to the business con- 
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tinued to be an asset of the Company); but why should the trustees 
then become the principals, in the sense of pledging their credit for goods 
supplied after liquidation? This result could be arrived at only on the 
untenable ground suggested by Lord Watson that “in all cases where an 
individual, acting under a power of attorney or similar warrant, appoints 
an agent for a company, he necessarily becomes the principal of that 


agent whenever the company ceases to be legally capable of imparting 


any authority to the agent, if the agent, without obtaining any new 
authority from him, chooses to continue his management.” 

















PRISONERS AS WITNESSES. 
I. 


BILL to make it competent for persons accused of 

crime to give evidence when under trial is again to be 
brought forward as a Government measure. It has been so 
freely asserted, to use the words of my friend Sir Edward 
Clarke, that “in favour of the present Bill there was a 
practically unanimous judgment among all those who, 
whether in this country or in any other, had had the oppor- 
tunity of seeing the practical working of the two systems,” 
that it becomes a serious question whether anyone who has 
been and is closely associated with the working of the 
criminal law in this country and who thinks differently 
should remain silent. When so high an authority speaks 
with such emphasis his words must be of great weight, and 
if taken as accurate when in truth they are not so, then of 
injurious weight. The subject is one of incalculable import- 
ance, and the consequences of action necessarily most serious. 
I feel bound to say that so far as my intercourse with those 
versed in the criminal law in Scotland goes, the statement 
in the above quotation is without foundation, except in so 
far as it may apply to the Government circle, and even as 
regards it, that it is only partially true. I know of my own 
knowledge that some of the most experienced officials 
deprecate the proposed change with equal emphasis, as being 
likely to lead to practical injustice. 

Recent utterances upon the subject have demonstrated 
that Sir Edward’s generalisation is erroneous, and it is a 
remarkable feature of the controversy which has arisen, that 
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two of the most doughty knights who have entered the lists 
are both in the position of having turned from an original 
belief, and each has become the champion of that side of 
the contest to which he was at first opposed. Sir Herbert 
Stephen, who was theoretically in favour of the proposal to 
make persons accused competent witnesses, moved thereto 
doubtless by the strongly expressed views of his distinguished 
father, has become convinced by experience of the working 
of the new system in cases in which it is now competent for 
the accused to give evidence, that it leads to the conviction 
of innocent persons, and he is therefore now determinedly 
opposed to it. Having sat as a calm observer of many 
hundreds of cases, in which he acted as Clerk of Assize, 
he earnestly deprecates an extension of a principle which, 
as he holds, undoubtedly results in miscarriages of justice 
in the worst direction in which failure of justice can go. 
Mr. Pitt Lewis on the other hand declares that he “started 
with an opinion that the principle now under consideration 
was a very objectionable one; but was, after grave thought, 
coupled with some practical experience, driven to” the 
opposite conclusion. And as is usually the case with con- 
verts, each is as emphatic as the other. ‘This is well illus- 
trated by the titles of their essays, the one being “a Bill to 
promote the Conviction of Innocent Prisoners,” and the other 
‘a Bill for the Protection of Innocent Prisoners.” The posi- 
tion of the present writer, before whom this matter first 
came when he was a law officer of the Crown in Scotland 
in 1877, and who has had to consider it often since, differs 
from that of both of these high authorities, in that he has 
always held unhesitatingly the opinion that the proposed 
change in the law was one which ought not to be made, 
and that chiefly in the interest of persons accused, and 
above all in the interest of innocent persons, as to whom 
there is such strong ground for suspicion as to make a 
consideration of the accusation against them by a proper 
court of criminal jurisdiction necessary, in the interest of 
the community. This view which I have always enter- 
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tained since the year 1877, when the subject was first 
brought before me for consideration as a member of a 
Committee of the Faculty of Advocates appointed to report 
upon the Bill, has deepened into fixed conviction, Accord- 
ingly, when it is confidently asserted that opinion is practi- 


cally unanimous in favour of the proposed change in the law, 
I have felt it to be almost a duty to respond to a request 
that I should put my views upon the matter in writing. 
This may be held proper all the more because in the discus- 
sions which have taken place, no one connected with the 
working of the criminal law in Scotland has intervened, 
except the present Lord Advocate, who, as in duty bound, 
supports. his chiefs, who are promoting the Bill as a Govern- 
ment measure, but of whom I am unable to say whether he 
has strong views or not. He said in the House of Commons 
that he thought the Bill “would be acceptable in Scotland.” 
I can only say that I gravely doubt it, and any information 
I have increases my doubt. I incline to the opinion that the 
number of those who are dubious as to the wisdom of the 
proposed change is increasing from day to day. Some 
Scottish lawyers of position and experience are in the same 
position as Sir Herbert Stephen, having seen reason to change 
their views. I say this of my own knowledge. 

The criminal system of the Scots law differs from that of 
England in various essential particulars, and some of these 
which are of importance in considering the proposal as regards 
Scotland require to be stated, in order that the change which 
would be made in procedure in that country may be under- 
stood, and the objections to the change appreciated. In 
the first place, in Scotland the injured party has no control 
over the prosecution, and cannot prevent the public pro- 
secutor from proceeding with it. Further, every person 
accused of serious crime must be brought before a magis- 
trate forthwith on arrest, that the charge may be stated 
to him and that he may at once, and before any investi- 
gation is made, make a statement in regard to it, if he so 
desire. He is entitled to have his solicitor summoned, 
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and to have a consultation with him in private before exam- 
ination, and the magistrate tells him of his right to see 
the solicitor and have him present at the examination, and 
if necessary must adjourn the examination to allow of his 
attending, Every prisoner who has no solicitor, or who 
is unable to employ one, is entitled to the services of one of 
the solicitors in the district, the body of solicitors in each 
part of the country nominating from their number from 
time to time those who are to act as ‘agents for the poor.” 
Thus every person accused has at once legal advice for his 
guidance, and has his legal adviser present at all stages of 
the case against him. When brought up for examination he 
is duly cautioned by the magistrate that he may decline to 
answer, that what he says may be used against him, and 
that it cannot be used “as evidence” in his favour. If he 
then voluntarily makes a statement, it is recorded, read over 
to him, and signed, and may be used at his trial; and if the 
prosecutor does not propose to use it, but the accused desires 
that it be read to the jury as being the explanation he made 
at the time, this is invariably done in present practice at ihe 
close of the prosecutor’s case. Further, at any time before 
his trial, he may, at his own desire, be brought again before 
a magistrate, so that he may make any statement he desires 
to make as to the charge, and is dealt with in the same way. 
At his trial he is represented by a solicitor, or in the High 
Court, by a member of the bar, with a solicitor to instruct 
him, the Faculty of Advocates appointing certain of their 
number annually to act for poor prisoners who are unable to 
provide themselves with counsel. Fifteen days before the 
trial a full list of all witnesses and documents, or other 
articles to be used against him, is served upon him, along 
with the indictment. He is provided with a warrant of 
Court to summon any witnesses and to recover any pro- 
ductions he may require for his defence, and a list of the 
jury to be summoned for his trial is exhibited to his solicitor. 
At his trial no statement of his not made voluntarily can be 
used against him, and any statements obtained by policemen 
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or other officials, outwith the presence of a magistrate, by 
asking questions, are rigidly excluded, it being held that if a 
prisoner awaiting trial makes any statement to a_ police 
officer or jailor, the proper course is to bring him before a 
magistrate that the statement may be recorded under proper 
safeguards, Further, in every case, and whether there is 
evidence led for the defence or not, the accused has the last 
word in reply to the prosecutor, so that any explanation he 
may suggest in defence is left to the jury for consideration, 
without comment by the prosecutor. 

All this is in direct contrast to what occurs in England. 
In England the accused is not judicially given an oppor- 
tunity of making a statement until after he has heard all 
the evidence led before the magistrate with a view to his 
being committed for trial, and thus what may be said is 
practically a commentary upon the prosecutor’s case. There- 
fore his explanation cannot be taken as the spontaneous 
expression of what he has to say, but only as an attempt to 
explain away the case made against him. Policemen and other 
officials are allowed to prove what they extracted from him 
by interrogation, outwith the presence of the magistrate 
or the accused’s legal adviser. Further, instead of prosecution 
being conducted by responsible officials, appointed because 
they are men of ascertained character and qualifications, as 
in Scotland, and acting under the supervision of superior 
officers of high standing, prosecution is often, to use the 
words of the late Mr. Justice Stephen, “in the hands of the 
lowest class of solicitors and the least experienced class of 
barristers.” He states the same thing as regards the defence. 
Still more, there may be no solicitor and no barrister for the 
defence at all, unless the accused, or his friends, can scrape a 
few pounds together. When he comes to his trial any 
evidence may be sprung upon him, and any witness that 
may volunteer to give evidence against him at the last 
moment may be put in. Lastly, if the prisoner leads any 
evidence he thereby deprives himself of having the last 
word at the close of the case, thus giving the prosecutor 
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the right to a reply after the prisoner’s mouth is finally 
closed. 

Can anyone doubt that the Scottish mode of procedure, 
which has proved thoroughly efficient in the prosecution 
and conviction of criminals, is the more just and fair? And 
seeing that an innocent prisoner can at any time make a 
statement of his case, of which it cannot be said that it is 
concocted to meet the evidence adduced against him, is it 
not obvious that such an explanation of his position by an 
innocent person must be more effectual than anything he 
might swear as counter to the evidence for the prosecution ? 
But the important thing in favour of the procedure is that it 
gives complete satisfaction to the public mind in Scotland, 
and results in as large a percentage of convictions as in any 
other part of the kingdom, if indeed it be not larger, while 
there is no substantial complaint of any kind either from the 
watchful citizen, who is ever ready to detect the executive in 
error, or from persons brought to trial and their friends. 
After a long experience of criminal procedure in the case of 
serious crime in Scotland, I feel sure it may be said with 
truth, that the public mind is at rest as regards the justice 
of what is done, and that those who are dealt with have no 
feeling that they have not been treated with a due regard to 
their rights to fair trial. 

When it is kept in view that private prosecution has 
practically died out in Scotland, no such thing as a private 
prosecution having taken place during the now more than 
forty years of my association with the Courts of criminal 
jurisdiction, it must be plain to everyone that a system of 
State prosecution, in regard to which there is no complaint 
as to its efficiency in dealing with crime, and which is so 
efficient that it has superseded all individual assertion of 
rights in the Criminal Courts, and as to which there is no 
one to suggest, even from a sentimental point of view, that it 
is unfair to the accused, is not one which should be rashly 
revolutionised. Certain it is that it works with an in- 
finitesimal amount of iujustice to prisoners—that small 
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modicum which must always exist while human beings are ' 
fallible, and which no amendment in procedure could 
possibly eliminate. In the experience of forty years, both 
as a pleader and as a Judge, during which criminal cases 
with which I have had to do, whether as defending counsel 
or as prosecutor or as Judge, must be numbered by many 
hundreds, and criminal cases to which I have given attention 
fall to be counted by thousands, T cannot recall one in which 
I had any feeling that injustice had been done by conviction, 
and certainly not one in which I could have hoped for a 
different result in defence, or expected a different result as 
prosecutor or Judge, if the power of calling the accused as a 
witness had existed ; nor did I ever hear a suggestion from 
those accused that their cases had suffered injury from the 
existing state of the law. Therefore, so far as my voice may 
be heard, I am not one of Sir Edward Clarke’s “all,” when 
he says that “all those who had large practice in this matter 
are substantially agreed.” 

From a practical point of view, ] cannot see that any 
good result would follow from an alteration of the law 
in this respect in Scotland, while I think much evil may 
be foreseen. There is no need for the change in order 
to secure conviction, a purpose which must be disavowed 
by those who propose, as do the promoters of the Bill, 
to make it optional to the prisoner to give evidence, 
unless they have in view that his declinature to enter 
the witness-box may be, although it ought not to be, a 
weight in the balance against him. To say, as my 
friend the Attorney-General, Sir Richard Webster, does, 
that all are agreed that it is “necessary for the convic- 
tion of guilty persons,” is quite inconsistent with the 
idea of its being optional on the part of the accused. If 
necessary, it must be compulsory. From this many of the 
promoters shrink. Again, there is no need for it in order 
that the interests of the accused should be protected in 
Scotland, for they do not suffer. If they did, it would be 
heard of. Many appeals by petition to the clemency of the 
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Crown pass through my hands, as they all come to me from 
the Scotch oftice in the first instance. I would, therefore, be 
fully informed if any such grievance as is alleged was felt to 
exist. I have never heard it even suggested, although in 
many cases every imaginable ground of appeal is stated. 

It is to be feared, however, that the plea “‘ Let well alone” 
will avail nothing to leave Scottish procedure as it is, unless 
the Government and those who agree with them can be 
brought to think on general grounds that the change should 
not be made without further consideration. It is necessary, 
therefore, to consider the matter from the point of view of 
those who favour the change, and to test the value and 
importance of the arguments brought forward. And here let 
me say that so much has been written, and ably written, on 
the subject, that one who takes it up now must to some degree 
do so as a critic, observing upon what others have said, and 
thus there must appear to be somewhat of the polemical in 
such a paper as this. It is hoped that anything said about 
the opinions of others, which may seem to be of the nature 
of attack, will be held not to be personal or discourteous, but 
only to express the strong view that combats strong views of 
the opponent in debate, leaving others to judge which foil 
has hit most fairly and effectively. 

When the argument based upon the opinions and practice 
of all civilised countries is appealed to, the retort seems 
obviously strong—what person accused of crime would pre- 
fer that he should be tried in any one of these civilised 
countries in preference to our own? No one who has read 
the accounts of many foreign trials, in lands where 
civilisation is supposed to be very advanced, would adopt 
their methods or choose to be dealt with under them. The 
scenes which take place in such countries between the Court 
and the accused are a disgrace to the administration of 
justice. ‘Ah, Frangois, you are not only pale this morning, 
you are green,” says Monsieur le President to the un- 
fortunate accused whom he has spent hours in badgering the 
day before. When Madame Joniaux in Brussels declared 
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that Providence would yet bring the truth to light—‘ Ah,” 
said the President sarcasticé lly, “ you appeal to Providence, 
Providence is not in possession of the documents which are 
before this Court.” In another case the accused, after severe 
pressure, admits that he struck one blow, “Un seul coup, 
messieurs,” says the President, turning to the jury with a 
knowing look, “nous verrons.” And if such proceedings take 
place in the Supreme Courts, what may not be assumed to 
occur in those of inferior jurisdiction ? Surely we do not pro- 
pose to take guidance how to conduct our criminal trials from 
countries where, in the examination of prisoners, such things 
are possible, and raise no outcry from a scandalised community. 
If their methods appear to be contrary to sound principles 
of justice, why should we take our opinions as to changes in 
our own legal procedure from them? When the Attorney- 
General tells us that the opinion is almost universal that “it 
was absolutely necessary, for the acquittal of innocent persons, 
and the conviction of guilty persons, that the prisoner should 
be allowed to give evidence,” it would be interesting if he 
would tell us further whether he has ascertained that more 
guilty persons escape and more innocent persons are con- 
victed on this side of the English Channel than elsewhere. 
I take leave very gravely to doubt the facts which must be 
assumed before what he quotes can have any weight here. 
For if the facts assumed be not truly facts, the opinion of all 
the civilised countries which do examine prisoners, whether 
by judicial interrogation or as witnesses, is of no value to 
the question under discussion. Has the matter really been 
considered? Have statistics been tested? I cannot suppose 
it, otherwise they would be referred to. It is difficult to 
believe that favourable statistics which were known would 
not be used in argument, and it is impossible to believe that 
known unfavourable statistics would be concealed by those 
advocating the change. Therefore it is fairly certain that 
none such exist. 

As regards Scotland, I have had the statistics of the last 
thirty years examined, and I find from these that 71,657 trials 





138 THE JURIDICAL REVIEW. 


resulted in 88°43 per cent. of the persons tried being con- 
victed. The six years in which there was the largest per- 
centage of acquittals give an average of 11°23, and the six 
years in which there were fewest acquittals give an average of 
9°25.(a) This surely is all that can reasonably be expected. 
But the most striking fact in these statistics is that if the 
ten years be taken prior to the passing of the Criminal Law 
Amendment Act, under which almost the whole cases in 
which prisoners can be examined as witnesses are tried, and 
compared with the ten years subsequent to that Act, the per- 
centage of acquittals has not increased but diminished. 
Trials. Acquittals. 
1877 to 1886, . 22,625 2413 
1887 to 1896, ; 20,361 2111 


It will be seen that while there were 2264 trials less, the 
diminution in the acquittals was 302, so that in proportion 
there have been more convictions to the number of cases 
tried than was the case before the Act was passed. This 
makes it certain that the Act has not brought about that 
advantage to accused persons which was the ostensible 
ground of the evidence clause in it being passed. Hither 
more innocent persons have been convicted by giving 
evidence in their own favour, or fewer guilty persons have 
been acquitted on the ground of evidence being insufficient, 
because juries have held that there was corroboration of the 
case against the accused to be found in the fact that he did 
not tender himself as a witness, a view which is, of course, 
entirely illogical and wrong. 

It may be freely conceded that if it could be shown that 
the proposed change would in any real degree affect the 
number of cases in which innocent persons are convicted, the 
argument would be strong in favour of the change. But Sir 
Herbert Stephen has, as I think, conclusively demonstrated 
that the attempt to show this fails, and the above statistics, 





(a) In England the proportion of acquittals is larger. In his “ Prisoners on 
Oath” (p. 14), Sir Herbert Stephen gives it at 18 per cent. 
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so far as they go, tend to prove the same thing. In the 
numerous letters that have appeared on the subject there has 
been no proof that the debatable land is not so barren from 
want of fertilisation by innocent victims who have fallen on 
it, as it has been shown to be. One thing is quite certain, 
that if the change were made, the number of cases in which 
it would secure the acquittal of innocent persons would be 
but a fraction of the already infinitesimal number of 
instances In which such convictions take place at present. 
For they are not, as a rule, cases in which explanation by 
the prisoner of the circumstances telling against him would 
or could aid him. They are: (1) Cases of mistaken identity ; 
(2) Cases of conspiracy against the person accused ; (3) Cases 
where the guilty party throws the accusation of guilt upon 
another in order to secure his own safety ; (4) Cases where 
circumstantial evidence leads to an inference of guilt. Let 
it be assumed that in any case falling within one of these 
categories a jury is satisfied that the prosecutor has proved 
his case, is it conceivable that the bare denial upon oath 
given by the accused person would have a feather weight in 
the opposite scale? In the case of mistaken identity his 
only plea could be alibi, a defence which must be very 
clearly proved by other unimpeachable testimony before it 
is accepted in any case, and to the proof of which the 
prisoner’s own statement adds no value. It is not in the 
nature of things that it should do so, for it is nothing but a 
denial with a circumstance added, which can bave no 
influence in giving credibility to the denial. Plainly, if a 
prisoner brings forward evidence of an alibi, it is a foregone 
conclusion that if he could swear he would add his own oath 
to the evidence, and it will be assumed in considering his 
alibi that he would do so. If a true alili he would, of 
course, swear, and if a false alibi, brought forward by himself, 
of course he would swear to it just the same. In the case of 
conspiracy there can only. be a verdict against the accused 
if the jury believe the witnesses for the prosecution to be 
truthful. If they do so believe them, will they change their 
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mind because the accused says that their evidence is false, 
which is all he can say? He can only deny the truth of 
what they have said, and this it is to be assumed that 
he will do. The same observation applies to the case of 
an accusation of guilt made by the actual criminal. — Lastly, 
as regards cases of circumstantial evidence it is plain that 
if they bring conviction to the mind of the jury, the 


ouly remaining question is, not “ What will the accused 


swear?” but “Is there any reasonable explanation that can 
be suggested which should make it unsafe to arrive at the 
inference of guilt?” There is one other class of cases in 
which it is possible, although most unlikely, that a conviction 
may take place when in truth it ought not—viz., the case of 
alleged fraud or embezzlement, where complicated accountings 
and examinations of books may form part of the subject matter 
of the enquiry. Such a conviction is most unlikely, indeed 
may be held practically impossible in a country where public 
prosecution is so fairly and efficiently carried out as to cause 
private prosecution to die a natural death, which is the case 
in Scotland. For an investigation by skilled and impartial 
persons selected by the Crown will clear up such matter 
beyond all doubt, and a system such as that which obtains 
in Scotland, whereby the accused has a right to access to 
every document which is to be used by the prosecutor for a 
reasonable time before he can be tried, provides ample 
opportunity for preparation of the defence. In such a case 
as that supposed the prisoner’s defence must be one of 
explanation. It can be nothing else. And his explanations - 
and comments on books and accounts would gain no force 
by being made by him upon oath. And they could be 
much better made for him by a cool accountant than by his 
most likely nervous and probably anxiously ingenious self. 
If not clever, an accused in such a case may make a muddle 
of his defence; if clever, he may be just too clever, and 
produce upon a jury a similar impression to that said to 
have been expressed, in less civilised times, by a celebrated 
Scotch judge to an explaining prisoner: “ Ye’re a clever 
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chiel, but ye’ll be nane the waur o’ a hangin’.” It is 
dificult to imagine a case in which it would be more 


embarrassing to a counsel to have it practically forced upon 
him that he must put his client in the box than such a case 
as that. And it is just such a case which forms one of the 
staple arguments of those who favour the proposed change 
in the law—viz., one in which “an elderly gentleman was 
charged with fraud in connection with a conspiracy, and 
convicted and imprisoned.” Subsequently he gave evidence 
in civil proceedings in which the issue was the same, 
whereby he obtained a verdict in his favour, and was 
ultimately pardoned. This isolated case looks very like the 
exception which proves the rule, for none other like it is 
referred to. But before giving it weight one would like to 
know more of it—how the defence was conducted, whether 
competent evidence which could have been but was not 
used at the criminal trial was brought forward at the civil 
trial. It is difficult to believe that a reasonable explanation 
of the circumstances, which was consistent with innocence, 
should have been rejected in such a case. The gentleman's 
evidence at the civil trial must in truth have been an 
explanation, intelligible and acceptable, which could equally 
have been made when he was tried in the Criminal Court. 
It should be told what was the explanation that failed at the 
criminal trial, and how was it brought forward, and with 
what skill. If greater professional skill was made use 
of in the second trial, and things competent and omitted 
at the first brought forward, the whole fabric of argument 
built upon the case as a foundation would crumble at 
once. That innocent people may be convicted when a 
defence is slipshod and bungled must be admitted. But 
it is as certain as anything in human affairs can be, that if 
in any case involving accounting, more or less complicated, 
the accused could give evidence on his own behalf, the risks 
of his being convicted would not be diminished but increased, 
unless he was a man of iron nerve, and one whom no feeling 
of the interest at stake, and no pressure of cross-examination 
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would influence to evade any point, colour any answer, or 
hesitate in speaking frankly, regardless of consequences, 
How many such men are there who, although innocent, 
when standing in suspicious circumstances (or they would 
not be under trial) would come through the ordeal success- 
fully as regards the impression they would produce? And 
with a jury who thought the case already fairly made out, 
as they must have done in the case referred to, very small 
matters of impression would weigh against the prisoner. 

One fact stands out prominently in all the statements 
which are made as to the conviction of innocent persons. 
The instances to which it is possible to refer where such 
miscarriage has actually happened are extremely rare. So 
rare are they that the subject is one that has never engaged 
the mind of the community, or agitated it in the slightest 
degree. If there were any trace of our criminal records 
being stained by the conviction of an innocent person as 
often as once in five years, the matter would be out of the 
hands of those directly interested in the administration of 
the law, and would be transferred to the region of public 
sentiment and public agitation. Society and the Press are 
quick to take up any such matter when there are facts to 
go upon. Can it be plausibly suggested that such is the case? 
At present, in the isolated cases which occur, the public leave 
the matter with perfect confidence to be dealt with by the 
Department of the State to which the consideration of such 
alleged miscarriages is entrusted. The columns of the 
Times have been open to correspondence upon the subject 
from time to time, but the correspondence has _ not 
evoked any observations from the general politician or the 
philanthropist. Still more strange is it, if the necessity for 
such legislation exists, that no members of the public come 
forward with instances, which ex hypothest should be 
numerous, in which persons they are interested in have, 
as they think, been unjustly convicted, and who could have 
had reasonable hope of acquittal if the explanation they could 
give had been made upon oath. The lawyers who pre- 
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sumably know of such cases if they have occurred, can only 
rake up a very few, and of these few the larger proportion 
fall among the classes I have referred to, in which the 
influence of the prisoner’s sworn deposition, however plaus- 
ible, could scarcely ever prevail to save him. And here let 
me point out that if it did not, the accused person would be 
in a much worse position in any after proceedings than he is 
at present. The clergyman we are told of who took proceed- 
ings against those who had conspired against him, and 
successfully made him the victim of their conspiracy, was 
able to corroborate it effectively by other evidence, and to 
bring forward a more complete case. But if he had given 
evidence on his own trial, and the jury had convicted him 
notwithstanding, as they might have done, his position 
would have been much more difficult. He would at the 
second trial have taken his place in the box as one whom 
a previous jury had not believed on his oath. The same 
might have been the position of the gentleman accused of 
fraud, and whose case involved questions of accounting. 
These cases illustrate the absurdity of testing such a 
question by a reference to isolated instances, of which no 
one can judge without having the whole facts fully before 
him—the evidence led, the way in which the case was 
conducted, the skill and completeness of the preparation, 
the powers of the advocate, and many other circumstances. 


able to give evidence, and presumably was believed, he bein 


It is not by such isolated instances stated in a general way 
that any justification can be found for an alteration of the 
law. Indeed, that such only are referred to proves the 
barrenness of the land. When it can be said with truth that 
doubt of a serious and general kind has arisen in the public 
mind as to the justice of the results of trials in our Criminal 
Courts, there may be some plausible ground for entering 
upon what cannot be described otherwise than as a funda- 
mental alteration of our procedure. Instead of this being 
the case, the matter is one in which the general public take 
no interest whatever. It was not suggested in the parlia- 
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mentary debates that they did. The conscience of the com- 
munity is at perfect peace in the matter, and so far as 
Scotland at least is concerned, it is to be hoped that the 
Legislature will “let well alone.” 

Hitherto, I have dealt with the subject from the point of 
view of existing facts and needs. But the change is also 
strenuously urged on abstract grounds, and that side of the 
question I hope to notice in a future paper. 


J. H. A. MAcDoNALp. 
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tie of the problems meeting all who have been concerned 

with framing or amending systems of judicial pro- 
cedure is that of deterring persons from bringing ill-founded 
actions, whilst on the other hand, those who have valid 
claims should not be impeded by any greater difficulties than 
naturally belong to the subject. In this connection the 
question of costs has an important place. I have known 
doctrinaires maintain that Courts of Justice ought to be 
absolutely open to suitors, the expenses of all litigation being 
defrayed by the State, with the exception, perhaps, of the 
fees of advocates—their employment, however, being assumed 
to be not at all essential. Very free access to the Courts 
acts, no doubt, like a safety valve, so that disputes, which 
otherwise might, in some states of society, lead to disastrous 
personal conflicts, being fully discussed and dealt with by 
judicial processes, get arranged, and are no longer a source of 
danger. Thus, I have known many instances in the Gold 
Coast Colony in which powerful chefs would bring their 
conflicting claims to territory before the English Judge, who 
represented the great Queen dwelling beyond the seas, and 
submit to his arbitrament after an enormous amount of dis- 
cussion and statement of evidence. Without this resource 
such disputes would have been fought out with guns and 
drums, and the dire concomitants of private war. On the 
other hand, some of the old law-givers seem to have thought 
that all litigation was evil, as disturbing the concord and 
good feeling which ought to prevail amongst fellow-citizens, 
and that not only should the causes of strife be averted by 
VOL. X.—NO. 2. L 
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sedulous care in framing the laws, but that there should be 
deterrents against litigation in the shape of penalties. 

The safest course here, as in so many other cases, is no 
doubt the middle one—that while all facilities should be 
given for the discussion and adjudication by the Courts of 
all genuine claims and defences, the utmost practicable safe- 
guards should be interposed against abuse of the processes of 
the law, by rash and ill-considered, or by speculative litiga- 
tion, which last species is substantially, although it may not 
be formally, within the categories of fraud. 

There were three deterrent forces against improper litiga- 
tion made use of in the older times—the religious sanction 
of an oath, a pecuniary mulct, and the penalty of infamia; 
and all these three appear to have co-existed. The oath 
was one of opinion rather than asserting facts. It was 
administered to both parties ; the plaintiff swore that he had 
not brought his action in order to charge his adversary 
falsely, but because he believed he had a good instance 
(cause of action). The defendant swore that he did not 
make his defence of evil intention, or for the purpose of 
baffling his adversary’s claim, but because he considered he 
was making use of just grounds of defence. Each party was 
required to swear that he neither had done nor would do 
anything for the purpose of defeating justice. The oath 
seems to have been a later development of the sponsvones, 
by which the parties on entering upon a litigation solemnly 
warned each other not to persevere unless he had a good and 
true cause of action, or of defence, as the case might be. It 
is perhaps somewhat curious to find in the very modern 
legislation of the Judicature Act the principle of the oath 
de calumnia reproduced in the provisions for the verification 
of claims and defences by the oath of parties in certain cases. 
But, indeed, throughout that measure the Roman-Dutch 
system of pleading has been largely drawn upon. 

An oath of good faith was also exacted from the 
advocates. Each was required to swear that he undertook 
the cause of his client with an upright mind, would be guilty 
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of no false advocacy, would omit no proper work or research 
in the interest of his client, and finally, that should it after- 
wards be found that he had with deceitful or malicious 
purpose misrepresented anything in the cause, he would 
forthwith withdraw from its advocacy. In course of time 
the taking of the oath by the advocate in each particular 
cause was disused, being superseded by a general oath taken 
once for all upon being admitted to the office of carrying on 
lawsuits for others. It was said by some jurists that the oath 
ought to be renewed at stated periods, every fourth year; 
but this quaint arrangement does not appear to have obtained 
generally in practice. The oath de calumnia appears to have 
been an effluent of an older and disused proceeding known as 
the actio de calumma, by which a successful defendant could 
sue for one-tenth of the sum or value for which he had 
himself been sued, by way of recompense for having been 
improperly called before the Court. The practice of including 
a judgment for costs in every final decision probably had the 
same original source. 

In several species of actions the unsuccessful litigant 
was liable to the penalties comprised under the general 
name of infamia. Thus infamia resulted from every 
condemnation in a publicum judicum, in which any person 
not specially disqualified could be prosecutor. It resulted 
also from condemnation in actions of furtum, rapina, muria, 
de bonis wi raptis, tutela, depositum, and pro socio. In- 
Jamia, however, was more properly a penalty for the mis- 
conduct inhering in the facts which constituted the grounds 
of the actions to which it was affixed than for rash litigation, 
although the propounding of a defence in some cases had 
the effect, if unsuccessful, of increasing the penalty. Jn- 
fama did not as a rule result from an adverse judgment in 
actions upon contract. The actions of tutela, mandatum, 
depositum, and pro socio were distinguished from ordinary 
actions upon contract, inasmuch as although in all cases of 
proved delict there was involved some violation of good faith 
and just dealing, yet when delict occurred in these ex- 
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ceptional cases, it was considered that there was also a 
peculiar turpidity, from the violation thereby involved of 
the obligations of friendship, out of which the relation of 
tutors and the like must have arisen. There seem to open 
to us here glimpses of a fine standard of social morality 
existing in these times. There were three conditions to 
the declaration of infamia. One was that the judgment 
went against the party in his own name, and not in name 
of his procurator, curator, tutor, or the like ; hence a curious 
loophole for evasion of the penalty, for if the party sued was 
wily enough to defend hy procuration, the result would be 
that although condemned he would escape the infamua, as 
the judgment would run in terms against the procurator, 
whilst neither would the latter take harm, as the judgment 
would not be against him personally, but on behalf of another. 
This became unimportant, however, as it was afterwards 
the practice that all judgments should run against the 
principal. A second condition was that it should be shown 
that the party condemned had been actually guilty of mis- 
conduct or bad faith, as it was plainly inequitable that 
infamea should attach to anyone whose fault consisted only 
in want of skill, or such negligence as any man might fall 
into without forfeiting his character of a prudent and _trust- 
worthy person. The third condition was that the adverse 
judgment should take place in an actio directa, not in a 
counter or cross action, in which it was considered that 
questions of deceit or misconduct did not properly arise, but 
only questions of calculation and set off. 

The unsuccessful litigant, besides losing his action, and 
paying expenses, was also required in certain real and 
personal actions to pay a fine amounting to a fiftieth of the 
estimated value of the subject-matter of the action. In case 
of an appeal unsuccessfully carried from a local judge to the 
Court of a Province, there was a fine of thirty florins, and on 
an unsuccessful appeal to the senate, the suitor was fined 
fifty florins. The small amount of these fines is suggestive 
of the high value of money at that time. 
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’ The adjudication of the expenses of the action against 
f the unsuccessful party—a development in the growth of 
f procedure—was the most important of all the methods of 
deterring from rash litigation, and it has continued to keep 
its place long after the disuse of the other methods. The idea 
of a penalty against the temerarius litigator is conspicuous 
; a both in the legislation and in the writings of the jurists on 
’ 7. this subject quite as much, or, I should rather say, more 
' q than that of a right in the successful suitor. Thus the law 
’ of costs was approached from a quite different direction to 
q that in the English system, where the subject has been so | 
; much dealt with on the principle of recompense—the succes- | 
ful party being held to have right to be reimbursed of the 
expenses he has been forced to incur through the proceedings 
of his opponent. 

On the principle of penalty the unsuccessful party 
was condemned under the Roman-Dutch system in costs, 
4 although the adversary had not asked for costs. On the 

same principle of penalty we find the broad rule that the | 
unsuccessful party should pay costs is relaxed under a 
variety of circumstances, in which it is considered that 
the latter has not been in fault. Thus he is excused if 
he had a good ground of litigation, whether in maintaining 
his claim, or opposing that of his adversary ; which happens 
from time to time, it is said, “ either because the matter is in 
: its nature obscure, or from excusable ignorance of the facts, 
i or even from the uncertainty of the law arising out of 
q discrepant and conflicting opinions of the authorities.” It 
was, speaking generally, a question for the discretion of 
the Court in which the cause was tried; if the judge con- 
sidered that the unsuccessful party had such a just cause of 
action, and that the whole circumstances were such that each 
party should bear his own costs, he gave effect to his opinion 
4 by an order that the costs be compensated. A number 
of particular cases are. mentioned by Gaill in his observa- 
j tions on Judicial Procedure, and by Van Leuwen in his 
Censura Forensis, and by John Voet in his Comment- 
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aries on the Pandects. Amongst these is the case 
of a litigant failing in the Appeal Court, who had been 
successful in the Court of inferior jurisdiction ; and it was 
the universal practice of the Camera Imperialis to order 
compensation of costs in those cases. It is interesting to 
notice that the rule of the Court of Chancery in England was 
similar, until altered by the Judicature Act of 1875, after 
which it became the rule that the successful appellant would 
get his costs. Voet, whose great work was published about 
the beginning of last century, treats the subject at much 
length, making no question whatever that the judge has 
large discretionary powers in compensating costs, and stating 
a number of examples. Some of his expressions show 
that there was an opinion in his time that too frequent 
compensation of costs had the effect of encouraging rash 
litigation, and he cites with approbation an instruction 
by the Supreme Court to inferior tribunals “non oportere 
nimis faciles ac pronos esse ad decernendam hance com- 
pensationem, imo prohibentur eandem admittere, si non 
justissimae causae contrarium suaserunt,” which seems to be 
exactly the same principle which has been reached in the 
most modern procedure. Vanderlinden, whose writings 
carry the law down to the beginning of the present century, 
at which time the law in our Roman-Dutch colonies was 
pretty well fixed, thus condenses the doctrine: ‘“‘ Compensa- 
tion of costs takes place either because the parties are — 
very nearly related to each other, or because the respondent 
in appeal had a judgment in his favour, or because the case 
appeared so doubtful to the judge, that, according to his 
view, the plaintiff did not act rashly in instituting the 
action, nor the defender in opposing it—with the determina- 
tion of which the judge’s conscience is charged.” ‘To deter- 
mine rightly on this subject is often a matter of much 
nicety and difficulty, in which the assistance of counsel 
trained usually in England, not deeply versed in Roman- 
Dutch law, and rather closely wedded to the idea that costs 
follow the event, is apt to be not very available; but it is as 
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much a part of the judge’s duty to exercise his discretion as 
to costs, when the occasion arises, as to do so on any other 
point on which a discreticnary power belongs to his office. 

Under the denomination of costs were included the fees of 
advocates, the salaries of procurators, the fees of the officers 
of Court, the expenses of procuring witnesses, the wages 
of workmen while waiting to give evidence, and the expenses 
of the plaintiff or defender necessarily incurred in travelling 
to the Court. No charge of whatever nature was to be 
immoderate in amount; the items to be allowed, and the 
amounts of them, were subject in great measure to the 
arbitrament of the judge who tried the cause; in other 
words, he had the duty of Taxing Master, a duty from 
which judges in some of our colonies were only recently 
relieved. 

Between persons within certain degrees of relationship 
rash litigation was restrained by the necessity of obtaining 
from the Court leave to bring the action (vena agendt) 
before commencing proceedings. Leave was only granted 
upon the Court being satisfied that there were prima facie 
grounds, and that the proceeding was in good faith. This 
was one of those paternal and protective provisions of 
the Roman-Dutch law, which we find characteristic of that 
system in its adoption and continuation of the Civil Law. 
I do not know if some provision of a kindred sort, but 
less restricted in its operation, could in modern times 
be applied to check actions of the speculative class, against 
which the remedy of costs no doubt lies, but often is in 
result entirely abortive. 

D. P. CHALMERS. 









THE MYTH OF THE GRATUITOUS TRUSTEE. 


on way of transgressors is hard, and hard, in many 
cases, is the way of the most upright trustee. If in 
quest of guidance he turns to the directions of his trust-deed, 
of the legislature, of the Courts of law, he finds too often 
that the erection of each sign-post has involved the excavation 
of a new pitfall. He who would fare safely in so precarious 
a path must rid himself of all illusions; and one illusion there 
is, still cherished probably by many, which, for lack of a better 
name, may be called the Myth of the Gratuitous Trustee. 

By this is meant the theory that less should be expected 
of one who freely gives his services than of another who is 
paid therefor ; that lenient judgment is the due of an honest 
man who accepts an office, always troublesome and often 
thankless, from no motive other than a sense of duty, of 
kinship, or affection ; that his accounting will not be of the 
strictest should anything “go wrong.” This theory, even if 
abandoned by all lawyers, yet lingers, it is believed, 
perhaps only as a legend or an impression, among laymen. 
Originally, no doubt, it sprang and still derives vitality 
from a sense of equity. It is a plausible and even natural 
view ; responsibility and remuneration are in many other 
relations rightly connected. 

On the other hand, it may be argued, the moral obliga- 
tion is no less binding than the pecuniary, and has higher 
sanctions ; the friend owes better service than the hireling; 
and how illogical, for instance, is the mundane view of such 
as vaguely expect the clergy to be better Christians than the 
laity, because “ they are paid for it.” 
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Not the ethics of the theory, however, are here to be 
considered, but the main causes of its prevalence and 
persistence in the domain of Scottish law, and these appear 
to be three. 

1. A certain confusion on the subject in the civil law, 
which crept into the works of the Institutional writers, 
and thence into the decisions. 

2. The language used by the judges, who often express 
peculiar sympathy with gratuitous trustees, as with a class 
apart. 

8. The course of legislation, which at first conferred 
exclusive privileges on gratuitous as distinguished from 
other trustees, and then abolished the distinction by a 
method so indirect as to elude common observation. 

1. And firstly, as to the confusion traceable to the civil 
law. All the Scots Institutional writers refer “Trust” to 
the two Roman contracts of Mandate and Deposit, contracts 
so strictly gratuitous that the smallest element of remunera- 
tion removed a bargain from either category. Indeed, it 
may be that in Scotland also the original scientific conception 
of a trust excluded the idea of payment, and a purist might 
even argue that the very expression “Gratuitous Trustee ” is 
tautologous, since no paid man is, strictly speaking, a trustee 
at all. But all trace of such limitation has disappeared, 
if not from popular language, certainly from that of the law. 
Now, these two gratuitous contracts of the Roman law 
presented one curious incousistency : the degree of diligence 
exacted was quite different. The Depositarius “is liable 
only for acts of wilful fraud, but on the score of fault—that 
is of sloth or negligence—he is not liable. He is not 
answerable, therefore, although, through his want of diligence 
in guarding it, the thing is lost by theft. For he that gave 
a negligent friend a thing to guard ought to ascribe the loss 
to his own easy-going ways.” So says Justinian(a), and 
while his statement of the law is accurate, his reasoning is 





(a) Inst, iii. 14, 3. 
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imperfect, for the same argument would have led any jurist 
—did indeed lead Modestinus, for instance—to a false con- 
clusion if applied to Mandate. The Mandatarius was bound 
to carry out what he undertook, not honestly merely, but 
with as much care as a good paterfanilias—a “ prudent 
man of business” in the modern phrase: he was liable for fault 
as well as fraud. 

From these two contracts the “Trust” of the Scottish 
Institutional writers had its being; and of parents in one 
prominent feature so diverse, how could the off-spring 
resemble both? But the incompatibility was not fully 
recognised. Take, for instance, this sentence from Bell's 
Principles (sec. 2000, 2): “The general rules in judging of 
negligence are, that a trustee does his duty if he follows the 
ordinary course of business that would be pursued by a 
prudent man, and that he is liable only for such diligence as 
he uses in his own affairs.” Nay, as though to exclude any 
explanation, an editor’s note in the latest edition adds: “It 
seems possible these two rules may stand together !” 

But the confusion was general. Perhaps no passage 
has been more often cited, or has better aided the Myth of 
the Gratuitous Trustee, than that paragraph of Stair's 
Institutes(a), entitled “ Diligence of the Mandatar.” “As 
to the diligence whereunto mandatars are obliged, the 
doctors are of diverse opinions. The Civil law inclineth 
most that mandatars are obliged to the exactest diligence, 
and for the lightest fault. But by the nature of the 
contract, mandatars, seeing their undertakings are gratuitous, 
ought to be but liable for such diligence as they use in their 
own affairs; and the mandant ought to impute it to himself 
that he made not choice of a more diligent person, which 
our custom follows, but still there must be bona fides.” It 
is possible, as Lord Watson has suggested(b), that in this 
passage Lord Stair meant to speak only of special mandates, 
since in other paragraphs of the same title (secs. 9, 15) 





(a) Stair, i. 12, 10. (b) Knox v. Mackinnon, 15 R. (H. of L.), at p. 87. 
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he imposes, in the case of general mandates, the higher 
standard of management, “ secundum arbitrium bon wri.” 
In any case the laxer view was attractive from its apparent 
equity, and has only the other day been finally and expressly 
abandoned. 

The confusion was furthered by learned controversies 
about the terms “ Diligentia” and “ Culpa,” as used in the 
Civil law; whether, for instance, there are truly three 
degrees of culpa—tata, levis or media, and levissima, or (as 
seems the better opinion), two only.(a) Into these it is 
needless to enter here. 

The critical distinction lay, not (as most supposed) 
between culpa lata and culpa levis, but between two sub- 
divisions of the latter—the culpa levis im conereto and 
culpa levis in abstracto of the jurists, the diligentia quanta 
in vebus suis of the Depositarius, in fact, and the diligentia 
bon patris familias of the Mandaiarius. 

It is easy, now that the latter is clearly established as 
the true criterion, to deride the former as an impracticable 
test ; for who shall value the inconstant ‘‘ personal factor ” ? 
The fault of one man, so judged, is but the careless habit of 
another, whose own weakness becomes his best defence; so 
that, for instance, as Lord Shand once said(d), a trustee 
might plead, “ Well, it is quite true I have made a very 
bad investment, but I am a very stupid man.” 

Nevertheless, such was in effect the standard frequently 
approved, not only in the books, but in the Courts, until ten 
years ago, and this notwithstanding Lord Watsoun’s state- 
ment at that date that it was entirely new to him.(c) For 
the matter of that, it was expressly and deliberately approved 
by three eminent judges only a few days before Lord Watson 
so described it.(d) And Lord M‘Laren, in the first edition 
of his work, at p. 518, says:—“It has frequently been 





(a) Macintosh v. Macintosh, 2 Macph. 1357. 

(b) Rae v. Meek, 15 R., at p. 1055. 

(c) In Knox v. Mackinnon, 15 R. (H. of L.) at p. 87. 
(d) Rae v. Meek, 15 R. 1033. 
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asserted —and we are not aware that the principle has 
ever been directly controverted—that the responsibility of 
gratuitous trustees under the Law of Scotland was inferior in 
degree to the diligence prestable by mandatories according to 
the principles of the Civil Law.” But, it is added, the “ old 
partitions which separated the several degrees of culpa have 
been refined away,” so as to retain little practical value. 

The fact seems to be that the judges, from considerations 
of equity, and of respect for the Institutional writers, shrank 
from requiring the gratuitous trustee “levem culpam prae- 
stare.” For so light a fault they declined to condemn him; 
but they condemned him for the same thing, and called it 
culpa lata. Thus with us the meaning of that term became 
much wider than in the Civil law, where “lata culpa est 
NIMIA negligentia, id est, non intelligere quod OMNES wntelli- 
gunt(a),” and therefore, in a fair sense, “ aequiparata dolo.” 
It is not, of course, suggested that any injustice was done: 
only that their Lordships were better civilians in deed than 
in word; the law was sound, but its nomenclature strained. 
To this day, when it is quite well settled(b) that trustees are 
liable for culpa levis in abstracto, the search for culpa lata, 
and the ingenuity in its discovery, are as keen as ever(c); 
small wonder therefore, if the dividing line between the two 
standards is now obscured(d); but in the beginning it was 
clear enough. 

2. A second mainstay of the faith of the gratuitous 
trustee has been furnished by the obiter dicta used about 
him in the decisions. When constrained to condemn hin, . 
his judges were moved with compassion; they not only 
impressed upon him how heinous was his error—likening it 
to wilful fraud ; they often extended to him a less ambiguous 
sympathy. Such dicta, if they failed to console the indi- 





(a) Dig. L. 16. 213, 2. 

(b) Whiteley v. Learoyd, L.R. 12, App. Cases, 727; Knox v. Mackinnon, 15 R. 
(H. of L.), 83; Rae v. Meek, 16 R. (H. of L.) 31. 

(c) See, for instance, Millar’s Trs. v. Polson, 24 R. 1088. 

(d) Lord Herschell in Kae v. Meek, at p. 35. 
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vidual victim, were well fitted to reassure gratuitous trustees 
as a tribe. A very liturgy of comfort, as it were, might 
have been collated. One or two examples only need be 
given. LJ.-C. Hope, in Seton v. Dawson (a), said :-— 
“You will judge favourably and leniently and kindly of 
sratuitous trustees, when (as Lord Glenlee says) they have 
addressed themselves to the performance of their duty, have 
taken the steps and given the directions which might be 
expected, but have unexpectedly failed to do what they 
proposed, especially if from the fault of others. The office 
of trustee is most peculiar, and its responsibilities will 
generally be discharged in the eye of the law, if trustees are 
found honestly to have addressed themselves to the general 
fulfilment of its duties.” 

In Maclean v. Soady’s Trustee(b) the Lord Ordinary 
(Lord M‘Laren) protested that “it is always with the greatest 
reluctance that a judge must approach a question involving 
the personal responsibility of a trustee who has been acting 
in good faith,” while L.J.-C. Moncreiff and Lord Shand 
emphasised the fact that the defender was not only an 
honest but a gratuitous trustee. The view of the late 
Lord President was very strong. ‘ Your Lordships are well 
aware,” he said in Carruthers v. Cairns(c), “how little 
sympathy I have with the rule now established by judgment 
of the House of Lords, that the law requires of a gratuitous 
trustee the same deeree of diligence that a man of ordinary 
prudence would exercise in the management of his own 
affairs. As a definition of duty, I think the rule is vague 
and inadequate ; and in its application it has been found to 
be often severe and unjust.” 

In the same case Lord Shand said: “It is always with 
regret that the Court imposes liability upon a gratuitous 
trustee, who generally accepts the office from feelings of 
friendship.” And Lord M‘Laren: “I sympathise with what 
your Lordship has said as to the views which are now held 





(a) 4 D. 324. (b) 15 R. 966. (c) 17 R. 780. 
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in regard to the degree of diligence prestable by gratuitous 
trustees in regard to the management of the trust-estate.” 

The Lord President hoped that “ for this evil some legis- 
lative remedy might be found.” 

An Act (a) was passed in the following year, which does 
afford protection from one particular danger if its provisions 
be carefully followed (viz., the case of lending up to two- 
thirds of the local valuation), though it but assures the 
condemnation of any who ignores them; and which also 
introduces the somewhat shabby remedy of indemnity by 
impounding the interest of the requesting or instigating 
beneficiary. But, in any case, the benefits of that Act are 
in no way confined to gratuitous trustees. 

3. Thus we pass from text-books and case law to 
statute, only to find that the course of legislation also has 
fostered the Myth of the Gratuitous Trustee. 

The first Scottish Trusts Act was passed in 1861, and 
its operation was strictly limited to trustees receiving “no 
pecuniary or valuable consideration for performing the duties 
of a trustee,” and “under no obligation, without special 
acceptance of such office,” to discharge these duties. A 
brief explanatory Act passed in 1863 did not affect this 
limitation. The more important Act of 1867 passed “to 
facilitate the Administration of Trusts in Scotland,” had 
wider definitions, so loosely worded, as to cost the Court 
much difficulty in the case of Mackenzie. (b) 

But it was there decided that this Act also applied only 
to gratuitous trusts; Lord Deas pointing out that the two 
Acts (of 1861 and 1867) must hang together, and finding it 
‘impossible to suppose” that all the powers and privileges 
therein conferred could extend to paid trustees. This is just 
what they already did, if Lord Kincairney’s opinion in a 
recent case (c) is sound ; but certainly neither Lord Deas nor 
anyone else could have guessed it at the time. 

Now, it is familiar to lawyers, that in the limitation of 





(a) Trusts (Scotland) Amendment Act 1891. 
b) 10 Maecph. 749. c) Scott v. Craig’s Representatives, 24 R. 462. 
I 9 i D 
































THE MYTH OF THE GRATUITOUS TRUSTER. 159 


tous liability the Act of 1861 went little, if at all, further than 
’ the common law, and no further than the usual indemnity 
gis- : clause of the trust-deed ; still, the statutory provision had a 
comforting sound to the unlearned. 

loes j Moreover, the Acts of 1861 and 1867 did very greatly 
ons ‘ facilitate administration, resignation, and discharge; and 
wo- q these and all their other benefits, apparent or real, were 
the j strictly limited to gratuitous trustees. What wonder if the 
so ; recipient of these boons took fresh heart of grace, and the 
by 1 myth of the gratuitous trustee a new lease of life? At 
ing 4 the present time all these, and other more recent statutory 
are . benefits have been extended to all persons whatsoever, paid 

j or unpaid, who act in a fiduciary capacity. Had this been 
to ; done, so to speak, upon the housetop, by clear and concise 
las q enactment—or by the codification of trust law, so well 

; advocated by Lord M‘Laren in the Juridical Review (a) 
nd : last year—all concerned might have admired and profited. 
n0 4 But the thing has been done in a corner—or rather, in 
eg 3 several corners so remote and obscure, that the doing of it 
al 3 has half escaped even learned observation. These “loci” 
A d include the short title and interpretation clause of the 
is 2 Trusts (Scotland) Amendment Act 1884, the corresponding 
0 sections of the Trusts (Scotland) Amendment Act 1891, and 
d (of all likely places) the nineteenth section of the Judicial 
t Factors (Scotland) Act 1889; to which should, perhaps, also 






now be added (though with diffidence) the Trusts (Scotland) 
Act 1897—the full title of which is ‘‘ An Act of Parliament 







to Amend the Trusts (Scotland) Act 1867 Amendment 
t Act 1887;” and which, in its treatment of the latter 
3 statute, may remind the curious (“parva componere mag- 
: nis”) of the famous Transvaal Conventions of London and 





Pretoria. 

Any trustee—gratuitous or other 
bracing, may hopefully proceed, in the statutory phrase, to 
“read and construe” the Trusts (Scotland) Acts “ together.” 





whose intellect needs 

















(a) Vol. ix. p. 12. 
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Some idea of the rules of this pastime he may gather—by 
illustration — from Lord Low’s note in reporting to the 
First Division the case of the Royal Bank of Scotland and 
Another.(a) 

Suffice it here to say that, as now seems settled, the 
provisions of all the Trusts Acts apply to all trustees in 
the widest sense of the term, with the sole exception that 
the statutory right of resignation is still denied by the first 
section of the Act of 1867 to such trustees as receive 
legacies or bequests on the express condition of accepting 
office; and even this proviso has not escaped judicial 
animadversion.(b) 

Thus the process, if somewhat surreptitious, has been 
complete. Statutory privilege peculiar to himself the 
gratuitous trustee has none; neither ought he to lean on 
the flattering dicta of great writers or of judges. He stands 
divested of al] distinction save an honorary epithet, a sense 
of hardship, and (let us hope) mens conscia recti. If he 
has been slow to realise this position, that has hardly been 
his fault; only, let him realise it clearly, and discard for 
ever the Myth of the Gratuitous Trustee. 


Puitre F. Woop. 





(a) 20 R, 741. 

(b) By Lord M‘Laren in Maclean, 22 R. at p. 875. It is this special proviso, 
and not the Act of 1861, that is the true hindrance to resignation in such cases 
as that of Scott v. Muir’s Trustees, 22 R. 78. 

















THE COPYRIGHT BIULL. 


A’ attempt, which has some prospect of success, is being 
made to consolidate and simplify the Law relating to 
Literary and Artistic Copyright. A Bill for this purpose, 
under the sponsorship of Lord Herschell, recently passed its 
second reading in the House of Lords, and was referred to 
a Select Committee. It is proposed in the present article 
to consider the proposals of this Bill as they affect the law 
of the United Kingdom, without touching questions of 
Colonial and International Copyright. 

The necessity for simplification of the law may be best 
emphasised by a quotation from the Report of the Royal 
Commission of 1878 :— 


“The Law of England as to Copyright . . . consists partly of the 
provisions of fourteen Acts of Parliament, which relate in whole or in part 
to different branches of the subject, and partly of common law principles, 
nowhere stated in any definite or authoritative way, but implied in a 
considerable number of reported cases scattered over the law reports... . 
The first observation which a study of the existing law suggests is that its 
form, as distinguished from its substance, seems to us bad. The law is 
wholly destitute of any sort of arrangement, incomplete, often obscure, and 
even when it is intelligible upon long study, it is in many parts so ill- 
expressed that no one who does not give such study to it can expect to 
understand it. The common law principles which lie at the root of the 
law have never been settled. . . . The fourteen Acts of Parliament which 
deal with the subject were passed at different times between 1735 and 
1875. They are drawn in different styles, and some are drawn so as to be 
hardly intelligible. Obscurity of style, however, is only one of the defects 
of these Acts. Their arrangement is often worse than their style... . 
The law on this subject should be reduced to an intelligible and systematic 
form. This may be effected by codifying the law . . . and our first, and 
VOL. X.—NO. 2. M 
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we think one of our most important, recommendations is that this should 
be done.”(a) 

These words were written twenty years ago. Nothing 
has been done since to amend the state of the law. Four 
new Acts have been passed however, further complicating 
the subject. There are thus now in operation eighteen 
Statutes regulating the Law of Copyright. The language 
of the Commissioners of 1878 respecting these Statutes is no 
whit too strong. ‘They are models of what the Statute Law 
ought not to be. There is no proper division of subjects 
among them; there is constant overlapping, and they 
exhibit all the evils of incorporation by reference. One of 
the series was described by a high judicial authority as a 
“miracle of intricacy and verbosity.” This description 
would apply with little qualification to them all. 

The law relating to artistic and literary copyright deals 
with seven distinct classes of works, viz. :—(1) books; 
(2) lectures ; (3) dramatic pieces ; (4) music; (5) engravings, 
etchings, prints, &c.; (6) paintings, drawings, and photo- 
graphs; and (7) sculpture. Each of these branches has a 
separate code applicable to it. The period of endurance of 
copyright, the extent of the right, the persons in whom the 
right is vested, the rules as to registration, the procedure as 
to penalties, and other methods of enforcement of the right 
are different in each branch. The period of endurance of 
copyright in the case of books, dramatic pieces, and music, 
is the life of the author, plus seven years, or forty-two years 
from the date of publication, whichever of these two periods 
is the longer. In lectures delivered, but not printed, the 
copyright is perpetual, provided certain statutory require- 
ments are observed. ‘The term for engravings, etchings, &c., 
is twenty-eight years; while for paintings, drawings, and 
photographs it is the life of the author, plus seven years; 
and for sculpture it is fourteen years, with a further term of 
fourteen years if the author be alive at the end of the first 
term. Similar diversity exists in the rules as to registration 





(a) Report, secs. 5-13. 
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of copyright. There is no system of registration at all for 

engravings or sculpture. Registration is not required in 
order to maintain and enforce dramatic copyright or the 
right of performing music. A system of registration of 
copyright is in force for books, and an entry in the register 
; at Stationers’ Hall is a pre-requisite to an action of any 


kind, but registration is not required for the constitution of 


‘ the right, and an action may be maintained though the 
: registration is posterior to the infringement or offence. In 
' the case of paintings, drawings, and photographs, it is 
j different, registration being necessary before any benefit can 
f be derived under the statute constituting copyright. Di- 
; vergence as great exists between the provisions of the various 
. statutes as to details as there is in these fundamental 
questions of endurance of copyright and registration. 
, Lord Herschell’s bill proposes to introduce uniformity, 
so far as is possible, into the law of copyright in all its 
f branches. The bill was drafted by the Copyright Association, 
P and Lord Herschell, on moving that it be sent to a select 
; committee after the second reading, declined responsibility 


for its details. It is of course, in the first place, a con- 
6 | solidation bill. For this object it is skilfully drawn, as it 


. reduces within the compass of fifty-four short clauses the 
t whole complicated enactments of the eighteen statutes at 
Qf present in force. ‘The construction of the bill is simple. li 
°y is divided into four parts,—the first consolidating and 
‘a amending our domestic law; the second dealing with 
Is colonial copyright; the third giving the rules as to inter- 
° national law; and the fourth containing miscellaneous 
, supplemental provisions. The subjects of copyright are 
" classified into—(1) books; (2) lectures; (3) dramatic works 
d and musical compositions; and (4) artistic works. Under 
3 the last head are grouped together the three separate cate- 
of gories of the existing law, to each of which a separate statute, 
st or group of statutes, at present applies, viz. :—(a) engravings, 
n 


etchings, prints; (b) paintings, drawings, photographs; (c) 
sculpture. 


THE JURIDICAL REVIEW. 


The first and most important alteration of the law in the 
bill is that the period of endurance of copyright is made the 
same for all kinds of work. This period is fixed in the case 
of a work published during the life and in the true name of 
the author, as the life of the author, and until thirty years 
after the end of the year in which he died, and when there 
is a plurality of authors, as the life of the survivor, and 
thirty years after the end of the year in which the last 
survivor died. When a work is published after the death of 
the author, or not in his true name, the period is to be thirty 
years after the year in which the work was published. 
Provision is made for the true names of the authors of 
anonymous or pseudonymous works being declared at any 
time, and on this being done, the copyright is to extend as 
if the work had been first published in the true name of 


the author. 
That the period of copyright should be the same for all 


kinds of works is much to be desired for the sake of simplicity 
and uniformity, and making it depend in all cases where 
possible upon the life of the author instead of upon the date 
of publication, is a decided improvement. At present every 
work of an author may have, and generally does have, a 
separate period of copyright, and what that period is, and 
when it expires, is often difficult, sometimes impossible, to 
determine, as the date of publication of a work is not always 
readily ascertainable. ‘These difficulties are removed by the 
provision of the bill. The period selected, the life of the 
author and thirty years, will in most cases enlarge the rights ° 
of authors, but it is shorter than the term of copyright in 
many European countries, and is the period suggested by 
the Copyright Commission of 1878. It might be suggested, 
however, that in the case of anonymous or pseudonymous 
works, and works published after the death of the author, the 
date of the deposit of the copy for the use of the British 
Museum, as suggested by the Copyright Commission of 1878, 
would be more suitable and much more definite for the deter- 
mination of the term of copyright than the date of publication. 
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By the present law, in order to obtain copyright, a work 
must be first published in the British dominions, or 
simultaneously in the British dominions and elsewhere, but 
it is doubtful whether an alien not resident in the British 
dominions can acquire copyright for his work by so publish- 
ing. The bill sets this doubt at rest by enacting that the 
author shall have copyright ‘“ whether he is or is not a British 
subject.” 

The presentsy stem of registration is left practically 
unaltered by the bill, except that it is extended so as to 
embrace all artistic works, and registration of the performing 
right of dramatic pieces and music is made necessary before 
an action for infringement is raised. But the inherent vice 
of the present system—viz., that it is not compulsory, is 
left untouched. At present there is no incentive to regis- 
tration. An author gains nothing from it, unless, in the case 
of an artistic work, when there is apprehension of infringe- 
ment. In the case of books, registration is merely the first 
step in an action for infringement, and is quite useless for 
any purpose. ‘The Commissioners of 1878 stated—“ We are 
satisfied that registration under the present system is 
practically useless if not deceptive ” (Report, sec. 137). These 
commissioners strongly advised that registrationshould bemade 
compulsory in the case of literary works. There seems to be 
no reason why books should not be on the same footing as 
artistic works in respect to registration. Authors and 
publishers would very soon see that registration was effected 
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ment taking place prior to registration. ‘lo protect authors 
and publishers, however, from being exposed to the chance 
of piracy immediately on publication, it might be enacted, 
following the suggestion of the Copyright Commission, that 
the foregoing provision should not apply if registration was 
effected within a limited time, say one month after publication. 
Provisions of this description would of course only apply, as 
do the existing rules as to registration, to works published in 
the United Kingdom. Until this or some similar rule is 
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provided, registration will continue to be a useless form, 
Registration, such as it is, is left in the hands of the 
registrar at Stationers’ Hall. It is well worthy of considera- 
tion whether a change should not be made. The registrar at 
Stationers’ Hall is not a public official, and the public have 
no control over him or his work, whereas a public institution 
closely connected with authors and publishers and interested 
in copyright proceedings is ready to hand. The British 
Museum receives a copy of every printed work. In the 
event of registration being made compulsory, publishers and 
authors would undergo less hardship if the register were 
established at the British Museum, and the acts of handing 
over the copies and the registration of the book were required 
to be done at the same place. This is the suggestion of the 
Commission of 1878. 

The Bill proposes importaut alterations and amendments 
of copyright law in its various branches. It makes, as 
already observed, a fresh division of works which may be 
the subject of copyright. In the first place it divides them 
into two branches—‘ literary ” and “artistic” works. Those 
terms are defined a “literary” work as meaning “a book, 
lecture, dramatic work or musical composition,” while an 
“artistic” work includes “a painting, drawing, sculpture, 
engraving, lithograph, photograph, or other work of art.” 


Booxs.—In the department of literary works books come 
first to be considered. It may here be observed that as regards 
simple copyright, or the right of multiplying copies, there is 
no distinction between books and dramatic pieces and music. 
A dramatic piece and a musical composition come within the 
meaning and definition of a book in the Copyright Acts, It 
is only in regard to another right—performing right, that 
dramas and musical pieces require and receive separate treat- 
ment. A lecture, again, is also a book, if it is printed. It 
is in regard to the right of delivery that it is separately dealt 
with. The definition of a book in the Copyright Act of 1842 
is “every volume, part or division of a volume, pamphlet, 
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L sheet of letterpress, sheet of music, map, chart, or plan 
€ separately published.” The new Bill adds to this definition 
the words “ periodical,” and “ newspaper, and every illus- 
t tration therein.” ‘These additions hardly seem necessary. 
e Both come under the present definition.(a) The Bill also 

1 provides (Clause II.) that “copyright in respect of a news- 
paper shall apply only to such parts of the newspaper as are 
compositions of an original literary character, to original 
illustrations therein, and to such news and information as 
| have been specially and independently obtained.” The first 
: | part of this clause merely expresses the existing law. It 


ahead 


may be doubted, however, if the insertion of the word 
“literary” is wise. ‘The law gives the benefit of copyright 
to all original compositions. ‘The Act (The Copyright Act 
1842) does not confine the privilege to works of literary 
merit. On the contrary, mere compilation and arrangement 

. may be the subjects of copyright.”(b) It seems an if 
unnecessary complication to introduce the qualification of 
“a literary character” to compositions in a newspaper when 
protection is granted to any kind of original compilation in 
book form, such as a directory (c), a trade price list (d), or a 
railway time table.(e) 

The italicised portion of the clause introduces what must 
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ve regarded as a new rule into copyright law. Although the 
Courts in England have gone a considerable length in grant- 
ing protection to newspapers and news-agencies against per- 
sons who surreptitiously filch from them information obtained 
for the purposes of their business, it has not yet been laid 
down authoritatively that there can be property in informa- 
tion apart from the form of language in which it is conveyed. 
The root idea of the law of copyright is the protection of 
the author of literary and artistic work in his right of repro- 










(a) Trade Auxiliary Company v. Middlesborough Tradesmen’s Protection A sso- 
ciation, 1889, L.R. 40 Ch. D. 425. 
(b) Per Lord Deas in Maclean v. Moody, 1858, 20 D., at p. 1163. 
(c) Kelly v. Morris, 1886, L.R. 1 Eq. 697. 
(d) Harpers Limited v. Barry, Henry & Co., 1892, 20 R. 133. 
(e) Leslie v. Young, 1893, 20 R. 1077; 21 R. (H.L.) 57; (1894) A.C. 335. 
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duction or multiplying copies. But in the idea conveyed, or 
in the information given, there is no copyright. The prin- 
ciple is stated with great clearness by Lindley LJ., in 
Chilton v. Progress Printing and Publishing Company (a), 
a case which decided that there can be no copyright in a 
mere opinion apart from its literary form. ‘l'wo later cases 
(b), (c), might be thought to trench somewhat upon this 
principle, the dicta of some of the judges making it appear 
as if they regarded information as property, the right to 
which is capable of being protected by legal process. But 
in the first of these cases there was an infringement of 
copyright to some extent by the reprinting of statements 
obtained from a tape telegraph machine. The tapes were 
regarded as “ sheets of letterpress,” the copying of which was 
an infringement of copyright. The second case was decided 
by Stirling J., on the ground of breach of contract. An 
injunction was granted restraining a subscriber to a news- 
agency from communicating the intelligence conveyed by 
the news-agency to him to a third party in breach of his 
contract, and also restraining the third party from inducing 
the subscriber to break his contract by supplying him with 
such information with a view to publication. The soundness 
of the latter part of the decision must be open to doubt in 
view of the expressions of opinion on this subject by several 
of the law Lords in the recent case of Allen v. Flood.(d) 

The clause in question is far reaching in its applica- 
tion. It is surely stretching the idea of copyright very 
far to grant to the collector of information, even though 
it be “especially and independently obtained,” the sole right 
of imparting it for the term of his natural life, and the 
privilege of transmitting that right to his representatives to 
enjoy for thirty years thereafter. 

The bili grants specifically certain new rights to authors 





(a) 1895, 2 Ch. 29. 

(b) Exchange Telegraph Company v. Gregory, 1896, 1 Q.B. 147; and 
(c) Exchange Telegraph Company v. Central News, 1897, 2 Ch. 48. 

(d) 1898, A.C. 1. 
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of books, and sets at rest some doubtful questions. At 
present it is not at all clear how far the publication of an 
abridgment of a book is an infringement of the author's 
copyright, if it be a fair abridgment, and not merely colour- 
able—Copinger on “Copyright,” p. 227. The bill grants to 
the owner of copyright the exclusive right of abridgment, 
but it is provided that where the author of a book has 
sold his copyright, continuing nevertheless to be pecuniarily 
interested in its sale, abridgment is not to be permitted 
without his consent. When the author's consent is not 
required notice of intention to abridge must be given to the 
author by the owner of the copyright. The bill gives the 
sole right of translating to the owner of the copyright, and 
also the sole right of making or performing any dramatised 
version of a book. The latter proposal gives to novelists a 
remedy for an outstanding grievance. The right of trans- 
lation is really of importance only in respect of international 
rights, and does not come within the purview of this article. 

A change is proposed in the ownership of copyright in 
articles in encyclopedias, reviews, magazines, and works of 
alike nature. At present, in the absence of any agreement, 
the copyright in such articles is vested in the author. If, 
however, there is an agreement that the copyright in such 
articles should belong to the proprietor of the encyclopedia 
or periodical, and the articles are paid for, the copyright 
belongs to such proprietor as fully as if he were author, 
except that in the case of magazines and periodicals he 
cannot publish the articles in a separate form, and after 
twenty-eight years the right of publishing in a separate 
form reverts to the author. The result of this is that for 
twenty-eight years no one has the right of publishing 
such articles in a separate form. The bill proposes new 
rules for works of this description. It makes a distinction 
between, on the one hand, encyclopedias and works of 
that class, and, on the other, newspapers, magazines, and 
periodicals. Copyright in articles published in works of the 
former class is to belong to the owner of the work, whereas 
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in the case of articles in newspapers and periodicals it is 
to remain the property of the author. It is, however, 
provided that where the article is paid for, the owner 
of a periodical is to have the sole right of publishing 
the article as part of such periodical, and the author's 
right of publication in separate form is to be suspended 
for three years from the end of the year of the first 
publication of the periodical. 

These proposals for copyright in magazine articles seem 
a reasonable settlement of an undoubted difficulty. The 
value of the article to the proprietor of the periodical as 
part of his periodical, which is what he as a rule really 
bargains for, is reserved for a sufficient term, and the 
right of separate publication, of little consequence to the 
proprietor of the periodical, is given at an early enough 
date to be of some value to the author. It is not at first 
sight quite clear why articles in encyclopedias should be 
on a different footing from magazine articles, but the 
permanent character of the publication is probably the 
reason influencing the promoters of the bill. It is, however, 
a transgression of a fundamental principle of copyright law 
recognised in all its branches, that copyright in any work, in 
the absence of agreement to the contrary, belongs to the 
author. Would it not be better to leave it so, and if 
copyright in an article is to be the property of any other 
than the author to let it be the subject of special bargain ? 

A clause in the bill (48) enacting that “ Nothing in this 
Act shall confer copyright in anything the publication of 
which is illegal or fraudulent or obscene,” gives the effect of 
decided cases (a), but an opportunity is missed of correcting 
the law of England where it much needs change on this sub- 
ject. Not only is it held to be law in England that there is no 
copyright in works of an immoral, blasphemous, or libellous 
tendency, but it has been ruled that the author of such 
a work, even if unpublished, has no right of property in 





(a) Stockdale v. Onwhyn, 1826, 5 B. and C. 173; Macfarlane v. Oak Foundry 
Company, 1883, 10 R. 801 ; Opinion of Lord President Inglis, p. 807. 
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it, and that the unauthorised publication of it will not 
found a claim for damages, and cannot be restrained by 
injunction.(a) Such a rule seems contrary to public policy, 
and it has been adversely criticised by several writers upon 
the law of copyright. The judgment of Lord Eldon in 
Southey’s case was the subject of severe criticism by Lord 
Chancellor Campbell (‘ Lives of the Chancellors,” x. 254). 
The rule does not hold in Scotland (Bell’s “Commentaries,” 
5th ed., 1. 119). 


LecturEs.—The bill introduces for the first time com- 
plete copyright in lectures, under which term are included 
pieces for recitation, sermons, and addresses. 

At common law delivery of a lecture or address to 
a public audience amounts to publication of it to the world, 
and consequent abandonment of copyright. Under the 
Lectures Copyright Act 1835 (5 & 6 Will. IV. c. 65), 
however, by giving notice to two Justices of the Peace two 
days before the delivery of the lecture, the lecturer may 
reserve for himself copyright i perpetuity. The provisions 
of the Act do not apply to a lecture delivered on any 
foundation, or in a university, public school, or college. 
When lectures are delivered to a limited audience, or 
under an implied condition that copyright is reserved, they 
are protected at common law.(b) This applies to lectures 
delivered by a university professor to his class.(c) It would 
seem, however, that if a lecture were a public university 
lecture there would be no copyright in it (per Lord 
Halsbury in Cazrd v. Sime). The same may be said of a 
sermon or any public address (¢bid.). The result of this 
state of the law is that there is no copyright in a public 
lecture or address, as no one ever does in practice give the 





(a) Southey v. Sherwood, 1817, 2 Mer. 435; Copinger on “Copyright,” p. 87. 

(b) Abernethy v. Hutchinson, 1824, 3 L.J. 209; Nicols v. Pitman, 1884, L.R. 
26 Ch. D. 374. 

(c) Caird v. Sime, 1885, 13 R. 23; 1887, 14 R. (H.L.) 37; L.R. 12 App. 
Ca. 326. 
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necessary notice to two justices. The bill introduces a 
totally new system. Under the head of lectures it includes 
pieces for recitation, sermons, or addresses, and it gives to 
the author of these the exclusive right of delivering the same 
in public, so long as they are not published in book form, 
for the term of copyright introduced by the bill. An 
ordinary newspaper report of a lecture is not, however, to be 
deemed an infringement of copyright unless the author so 
desires, when he may prohibit even this publication by 
giving notice. 

These proposals are very sweeping, and might well be 
subject to some modification. An ‘‘address” may include 
a public speech of any description. Is it wise to give an 
exclusive right of property in a speech to the author for the 
lengthy period contemplated by the bill? Is not the old 
theory, of public delivery being abandonment to the world, 
much more consistent with sound principle ? 


Dramatic WorKks and MosicaL Compositions. — The 
provisions of the bill under this head are exceedingly simple. 
Four Acts of Parliament are repealed, and for their lengthy 
enactments there is substituted a short clause setting forth 
that the exclusive right of performing any dramatic piece or 
musical composition shall be the property of the author 
thereof for the term of copyright in the bill, the first public 
representation of such a piece to be equivalent to first 
publication. Save some subsidiary provisions not requiring 
notice, that is the whole law relating to the right of the 
author in dramatic and musical performances, proposed by 
the bill. This simplicity in the department of the drama is 
easily explained. Dramatisation of literary works being 
prohibited, the foregoing enactment contains all the law of 
dramatic copyright. The cases on the subject, which have 
occupied the attention of the Courts since the first Dramatic 
Copyright Act of 1833, have all dealt, not with the solution 
of problems arising out of the nature of this right, but with 
the elucidation of the complicated provisions of ill-drawn 
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statutes. The proposed enactment, however, though clear, 
seems to be too broad. The exclusive right of performance 
of a dramatic piece ought to be restricted to performance 
in a public place. It was, no doubt, strongly advocated 
before the Select Committee of the House of Lords, which 
sat upon a Copyright Bill of last year, that the right 
of the author should be made absolute. But to give an 
author, or his assignee, the right of interference with 
performances in private houses is surely giving him an 
undesirable and unnecessary power. So long as the per- 
formance is not for hire it might be permitted. When an 
author publishes a play he may without injustice be pre- 
sumed to allow the right of private representation. At any 
rate the proposal in the bill might be modified to the extent 
of permitting private performance unless such performance 
is expressly prohibited by the author in a notice printed 
conspicuously at the beginning of the drama. These remarks 
apply with greater force to music. The bill as it stands pro- 
hibits absolutely the performance of a piece of music without 
the consent of the author, under a penalty of ten pounds for 
each offence. Were this law, anyone purchasing a piece of 
music and playing it on the piano in his own house would be 
guilty of an infringement, and be liable in the penalty—a 
proposal too absurd to be entertained for a moment by the 
Legislature. Besides its inherent absurdity, it is an entire 
change in the law. Two important Acts (the Acts 45 & 46 Vict. 
c. 40, and 51 & 52 Vict. c. 17) dealing with performing rights 
in music are repealed by the bill, and not re-enacted in any 
form. By these Acts it is provided that if the owner of the 
copyright in any musical composition, or his assignee, wishes 
to retain the exclusive right of public performance or re- 
presentation, he shall print on the title-page a notice to that 
effect (45 & 46 Vict. c. 40, sec. 1). If the performing 
right and copyright are in separate hands before publication, 
the proprietor of the performing right must give notice to 
the proprietor of the copyright that he desires to have a 
notice reserving the right of performance printed on the 
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title-page. If the performing right and copyright become 
vested in different persons after publication, and if a notice 
has been printed on the title-page, if the proprietor of the 
performing right wishes it retazned, he must give notice to 
the proprietor of the copyright (45 & 46 Vict. c. 40, sec. 2). 
The latter is bound to insert such notice under a penalty of 
£20. The statutes embodying these rules were passed to 
remedy an undoubted public grievance, people having been, 
previously to their passing, frequently subjected to the 
payment of penalties for singing a song in public and 
unwittingly infringing a performing right, whose very 
existence they were unaware of. ‘The very reasonable 
regulations contained in these Acts ought to be re-enacted 
in any consolidating measure. They work well in practice, 
and are consistent with common sense. People cannot 
easily understand why music is for sale unless it is to 
be performed. 


Artistic Works.—In the department of artistic copy- 
right the provisions of five Acts of Parliament are com- 
pressed into the space of several short clauses. The 
differences between the law relating to the various kinds 
of works of art already enumerated are disregarded, and the 
same simple rules applied to all. Copyright in an artistic 
work is defined as the exclusive right—(1) to make any copy 
of the work or any representation thereof, or of any part 
thereof, either in the same or in any other form, and in any 
size; and (2) to publicly exhibit the work or any copy 
thereof, or any representation thereof, or of any part 
thereof. Under the Fine Arts Copyright Act 1862, 25 
& 26 Vict. c. 68, it is an infringement of copyright in a 
work of art to copy the design thereof. This enactment 
which was the subject of discussion in the series of cases 
known as the “living picture” cases (a) is not continued in 





(a) Hanfstaengl v. Empire Palace, 1894, 2 Ch. 1; Hanfstaengl v. Baines & 
Co., 1895, A.C. 20; Hanfstaengl v. Empire Palace, 1895, W.N. 76. 
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the consolidating bill. The omission has the effect of 
considerably simplifying the law. Exception may be taken 
to the inclusion of the right of exhibition of a work of art 
in copyright. It is not a right analogous to copyright, and 
ought not to come within the definition of it. In addition, 
whatever view may be taken of the proper person in whom 
ought to vest the right of copying artistic works the law 
ought to give a purchaser of a particular work of art a 
full right of property in it. This of course is not done 
if he can be prevented from publicly exhibiting it. 
The bill defines publication of an artistic work as ‘“ public 
exhibition for reward, or offering for sale or hire.” <A 
definition has not hitherto been attempted in the statutes, 
and it has been matter of difficulty to settle what 
publication is.(a) The word author is used throughout 
for the maker of a literary or artistic work, a practice 
strongly condemned by Brett M.R., in Nottage v. Jackson.(b) 
No attempt is made to determine who is the author 
of a photograph. In Nottage v. Jackson it was held 
that the members of a firm who employed a large staff of 
assistants, and did not take the photographs themselves, were 
not the authors. In Melville v. Mirror of Life Co.,(c) 
Kekewich J. held that a person who generally controls the 
operation is the author, and that one who performs the 
manual operations under his control is not. Another 
simplification of the law will do away with an anomaly 
of an extraordinary character, which seems to exist in regard 
to the sale of a painting, drawing, or photograph. By the 
curious and inexplicable wording of section 1 of the Fine 
Arts Copyright Act 1862 (25 & 26 Vict. c. 68), it appears, 
although it is not absolutely certain, that on the sale of such 
a work of art, unless executed on commission, if writing 
respecting the copyright does not pass between the vendor 
and vendee, the copyright is irretrievably lost (Copinger on 





(a) Turner v. Robinson, 1860, 10 Ir. Ch. 120 and 510. 
(b) 1883, 11 Q.B.D., 627, at p. 631. (c) 1895, 2 Ch. 531. 
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“Copyright,” 441). The bill makes it clear that copyright in 
an artistic work is to belong to the “author” of the work, 
unless the work is executed on commission, when it is to 
belong to the person giving the commission. Opinions may 
very well differ as to the propriety of this. It does not 
seem good policy to encourage the separation of copyright 
from the property in the w ork itself, as will be the inevitable 
result in the majority of cases if the copyright, in the absence 
of agreement, is not to pass with the work. It seems natural 
also that the purchaser of a picture, a piece of sculpture, or 
any work of art, of which the copying is not a mere 
mechanical process, should have at least the right of veto 
over the making of copies. 

In the matter of penalties, the bill makes for uniformity 
and simplicity, imposing a penalty of ten pounds for every 
infringement of copyright, “or if such infringement be by 
representation, the whole proceeds of such representation.” 
It might be as well to add to this in the interests of the 


proprietors of performing rights, “ whichever of these be the 


larger.” 
Besides the questions which have been here dealt with, 


there are a number of other matters requiring careful con- 
sideration before this bill becomes law. Many details too 
invite adverse criticism. On the whole, however, the spirit 
and principles of the bill are i as ought to command the 
mend of liter rary and artistic persons, of lawyers, and of 


the public. 
ALEX. Morrarr. 

















CRAGII JUS FEUDALE. 
a 


O the lawyers of Sir Thomas Craig’s time (1538-1608), the 
contrast betwixt the land system of their own and every 
other European country and that disclosed in the Justinianian 
Corpus Juris must have been sufficiently striking. As 
practical legislation, Justinian’s collection, be it remembered, 
had applied only to the shrunken Eastern Empire as it was 
in the year A.D. 533, that is to say to a comparatively small 
area round Constantinople; but the system, its rules and 
principles were the result of ages of development on Italian 
soil, and had at one time more or less been impressed upon 
all the West. As a body of jurisprudence it was, Craig tells 
us, “still in the greatest regard among all nations,” and 
in Scotland ruled such matters as the administration of 
moveable estate, pledges, legacies, obligations, and contracts ; 
but it had no authority in questions relating to the land.(a) 
Under the Justinianian system little or no distinction is to 
be observed between things moveable and immoveable. A 
place for moveable property is found alongside of, and not 
subordinate to the land. ‘The citizen of the Empire has as 
much control over his land as over the cattle in his stable, 
the money in his pouch, or the slave in his kitchen. The 
owner cultivates the land by slave labour, and the profits 
and produce are all accounted for to him. The land is 
owned in great areas, those “latifundia” which ruined Italy. 
It is capable of voluntary and involuntary alienation; the 
owner may freely give it or sell it or pledge it, and it 





(a) Baillie’s Edition, page 9, sec. 16, and page 14, sec. 14. 
VOL; X.—NO; 2. N 
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can readily be seized by his creditors and sold to discharge 
his debts. He may transmit it by his will and dictate 
conditions in doing so, and if he leave no will, it passes to 
children or kindred without regard to primogeniture or sex, 
He has the same powers over the land, whether it be 
in a walled city or under the plough. No office, no 
executive duty, no magisterial function, no special relation- 


ship to the State results from landownership that may not 


equally arise from wealth in other forms. It is not the 
landowner’s resident military strength, but the army of the 
preetor that protects his boundaries. 

After the fall of the Empire the land system in every 
part of Western Europe was such that none of these proposi- 
tions held. The feudal law was the native and distinctive 
law (proprium et peculiare jus) of the kingdom of Scotland, 
as of all the European kingdoms, and this as resulting from, 
or contemporaneous with, the immigration and settlement of 
races from beyond the Danube and the Rhine. All land 
was holden; that is to say, no man could be more with 
reference to land than a tenant, and all the relations of life, 
social, political, economical, centred upon this fact. Even 
the kingdoms and empires of the earth are “feuds” held of 
Almighty God. The first feud ever granted, says Craig, was 
the Garden of Eden, and it escheated for want of fealty.(a) 
Although Craig’s title-page promises that the whole law of 
Scotland shall be expounded, there is not a single chapter, 
the title or subject-matter of which is dissociated from feuds. 
If the author has anything to say of moveable estate or 
contracts, or personal or domestic rights or duties, it is 
worked into these chapters. In his Diegeses on persons who 
can grant or can accept a feud, we find his whole treatment 
of the rights and disabilities of a minor, a married woman, a 
lunatic, an alien, an outlaw, a clerk, a bastard, a mute, 
a prodigal, a bankrupt, a leper, a prisoner of war, a dying 
person, a person in a plague-struck house, a person about to 
be cut for the stone, and a person about to fight a duel. 





(a) Page 100, sec. 1. 
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jUDALE. 
And in the same chapters he explains the origin and political 
significance of the dignities of Duke, Marquis, Earl, Viscount, 
Lord of Parliament, Baron, Sheriff, Bishop, Abbot, and 
Prior. In like manner in England the alphabet of the law of 
that country is Littleton’s treatise “‘ On Tenures ;” and even 
Coke’s learning exhausts itself in a commentary on that treatise. 
It is another way of stating the universality and over-arching 
importance of feuds to say that every man owed fealty, suit, 
and service to another man. A lordless man was beyoud the 
pale of the law. 

Of tenancy, the unit everywhere was the barony——a word 
with many synonyms. The name “baron,” Craig notes, 
does not once occur in the Books of the Feus; the vulgar in 
Scotland do not know it, they call the baron ‘ thane” or 
“Jaird.” In Anglo-Saxon England and Scotland the barony 
was called “thanage.” When the Normans came from 
France, they brought the word ‘‘manor” with them. The 
baron was the king's tenant; no class of tenants intervened 
between the king and his barons. The title ‘‘ baron,” Craig 
tells us, comprehended all other dignities, for Duke, Marquis, 
Earl, Viscount were no more than barons who had been 
granted dignities of modern invention, or at least of no 
significance in the land system.(q) 

The baron was noble in blood and free in condition. 
His barony descended on his death to his nearest in blood, 
according to rules which Craig takes many pages to expound. 
The baron’s tenants were a community in villeinage. Part 
of the barony was cultivated by these tenants for the 
subsistence and profit of the baron and his family; this 
land was “the Mains” of the barony, terrae dominicales, 
the lord’s demesne-land.(b) The rest was cultivated by the 
community for their own subsistence; on this, the unit of 
tenancy was the husband-land, — Craig, quoting “ from 
the most ancient statutes,” defines as ‘‘so much land as four 
oxen can plough, our ancestors considering that quantity 
sufficient to nourish a single family.”(c) 





(a) Page 105, sec. 16. b) Page 108, sec. 22. (c) Page & 282, 8% sec. 14. 
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The baron’s men owed him fealty, as the baron owed the 
king fealty. Fealty is, as Craig says, the vera essentia of 
feudalism. It is the only cause of acquiring a feud, and the 
want of it embraces all the causes of losing one.(a) When 
the king, with the advice of his barons, goes to war, each 
baron must bring his men to the muster. If the king accepts 
scutage in lieu of service with the host, the baron’s men must 
assist him rateably to make up the tale in money, according 
to the “extent” or value of the barony. From this rating, 
this “scot and lot,” particular holdings come to be described 
as pound-lands, merk-lands, penny-lands, even farthing- 
lands.(b) | 

Fealty also implies rent in money and in kind and in 
agricultural service. The tenants must resort to the baron’s 
mill, smithy, brewhouse, and pay dues to miller, smith, and 
brewer, who were men in the same condition of life with 
themselves.(c) On every barony, also, there was a church, 
which the baron had founded, and of which he was patron: 
to the presbyter they must pay tithes and kirk-shot ; “ parish” 
was but asynonym for barony.(d) Further, fealty implies suit 
of Court. The baron was judge and magistrate over his men : 
if he were absent his reeve held the Court: on every barony 
were fossa et furca, a prison (called “the thieves’ pit”), and 
a gallows. No small part of the baron’s revenue consisted of 
the exitus curiae, or amercements on transgressors.(e) 

This is not, and does not pretend to be an exhaustive 
description of the feudal, baronial, or manorial system ; it is 





(a) Page 60, sec. 16. 

(b) Page 291, section 24, The learned in Craig’s time, he tells us, could not 
agree as to the meaning of the phrase, “extent nunc et in tempore pacis,” occurring 
in charters and brieves. Page 361, sec. 36. It is better understood now. 

(c) Page 162, sec. 41. (d) Page 45, sec. 19. 

(e) Barony was nomen jurisdictionis: and Baro dicitur qui gladi potestaten 
habet, id est, imperium merum. Page 105, sec. 16. See also Hope’s “ Minor 
Practicks,” p. 303. ‘A court-baron is the chief prop and pillar of a manor which 
no sooner faileth, but the manor falleth to the ground.” Coke’s “‘ Copy-holder,” 
xxxi. The Roman law permitted no delegation and no inheriting of the magis- 
terial power. ‘‘ Nemo potest gladii potestatem sibi datam ... ad aliwm trans- 
ferre.” Dig. L. 17, 70, Ulpian, de officio Proconsulis. 
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a compilation from Craig’s pages of general and primitive 


features. Into such miniature despotisms the area of each 
European kingdom had, at some time beyond legal memory, 
been parcelled out. Craig treats of socage-tenants, feuars, 
burgesses, free-tenants, tenants in ancient-demesne, kindly- 
tenants, copy-holders, rentallers, leaseholders, and free- 
labourers ; but these were excrescences on a colonising system, 
which had been suited to a wild and primitive age. They 
were developed during ages of war and ages of peace, by the 
generosity of lords, the merits of tenants, the spread of Christ- 
ianity, the revival of inland and foreign commerce, the 
accidents of locality, the necessity for sales and mortgages, 
and similar influences. 

How came this change on the face of we ¢ What, 
Craig asks, was the origin of the feudal law?(a) Can it be 
nmin for within the four corners of the Sonica law ? 
That had been suggested by jurisconsults, his contemporaries, 
and he devotes some pages to refute the notion. Will the 
Roman relation of patron and client account for it? No: 
because patrons had not over their clients that magisterial 
power, that potestas gladiu, which is bound up with all 
feudality. Nor can it, he thinks, have originated in the grants 
of vacant land in the provinces to the veterans, for grants of 
land to men past military service will not account for a world- 
wide system of grants on condition of military service to be 
rendered by men in the prime of life. Furthermore, before 
the irruption of the German races into Italy, Spain, Gaul, 
and Britain, there is no mention of a feud or of feudal rights 
or duties, or of the obligation of fealty, or of the distinction 
betwixt superiority and property, or of the solemnity of 
investiture. (b) 

Craig’s conclusion is that the Northern nations impressed 
on the soil of the Roman provinces their own customs of 
landholding ; customs which, though varying with race, tribe, 
time, and place, had in:common such general features as have 


(a) P. 





(b) Page 30, et seq. 





age 23, et seq. 
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been sketched. Relying mainly on the well-known passages 
in the Germania of Tacitus, he says the origin of feudalism 
is to be found in the relations which existed between Teutonic 
masters and their slaves.(a) With the Northern peoples, 
slavery was more just and clement than in the South. The 
masters used their slaves not only for domestic and agricul- 
tural work, but for warfare, public and private. If slaves were 
to be trusted in battle, they must be well treated and kept 
contented : and so the masters—that is to say, the king and his 
barons (the “‘ Comtes” of 'Tacitus)—used them with greater 
mildness than was the fashion at Rome. Lach slave had his 
own homestead and land, from which he rendered a definite 
share of the produce. Jn this respect he resembled the Roman 
colonus. When the Northern peoples overran the Western 
and Southern provinces, they parcelled out the land on the 
system they had known in their original seats. Clearly, Craig 
would not have accepted the theory of free village com- 
munities issuing from the woods of Germany. 

From Tacitus Craig passes to the initial section of the 
Langobardic Books of the Feus.(b) The Teutonic slave held 
at the will of his master, but in the new settlements he by 
degrees acquired an inheritable estate. What was held in 
the beginning at will became a tenancy for a year, and then 
for life ; and was presently recognised as descendible to child- 
ren, and eventually became inheritable by collateral kindred. 
These stages were christened the infancy, boyhood, adoles- 
cence, and manhood of feuds. This is probably the best- 
known passage in all Craig’s writings.(c) 

Modern learning accepts the theory of such a progress 
from slavery and precariancy to enfrauchisement and inherit- 
able property for the actual cultivators of the soil, but not for 
the upper class of the feudal hierarchy. The supposition for 
the latter is impossible. Hallam was the first to dispute the 
proposition that all “feuds” were at one time precarious ; he 
affirmed that they were hereditary, at least as early as the 





(a) Page 25, et seq. (b) Page 26, sec. 4. (c) Dieg. iv. 








— 


so 











183 





CRAGII JUS FEUDALE. 





seventh century. We now know that in the earliest times 
the Anglo-Saxon thane had an inheritable estate by his 
“book,” and could, within certain limits, give, sell, and be- 
queath his land, with the men on it. It was in these powers, 
indeed, that freedom and thane-right mainly consisted. 
Emancipation from the villein-state, and the capacity to 
transmit by inheritance went hand in hand. It was burgage- 
tenure which first emerged as a modification of the primitive 
system. The development of the hamlet under the baron’s 
castle (his burh, or moated and fortified house) into a centre 
of handicrafts and trade was only possible if the capital pro- 
duced by industry and intelligence was secure: it was an 
incentive to industry that the fruits of it should be allowed 
to pass to children, and so in time vilanus, the inhabitant 
of an open town, on whose death his lord resumed possession 
of oxen, implements, homestead, and hoiding, became 
burgensis, the inhabitant of a walled town, who might trans- 
mit his holding and his goods to his children or kindred. 
Then the lord’s custom of allowing the son of his man to 
succeed his father in an agricultural homestead and holding 
passed into a rule which the King’s Court would not suffer to 
be disputed : the villein-tenant, who could leave no heir, be- 
came a “ copy-holder,” whose son might compel an entry by 
force of the custom, or became a “ kindly-tenant,” whom, a 
lord like the King’s Grace, or the bishop of Glasgow, or the 
abbot of Paisley, must not treat worse than his predecessors 
had done, and who is presently recognised as possessor 
haereditarvus.(a) 





(a) Craig notices that the nature of a copy-holder’s estate was still in contro- 
versy in England whilst he wrote. In Scotland, he tells us, such tenants were 
called rentallers, and the Court of Session had recently decided that they were 
haereditarii possessores (p. 275, sec. 34): but as a class they were of less importance 
than beyond the Tweed, because the Scottish barons, he tells us, had compelled 
them generally to become Emphyteutae, or feuars (p. 93, sec. 24). Tenure by 
villeinage had become almost unknown in Scotland by his time. “ All servitude 
is with us extinct” (p. 96, sec. 32). A very curious survival of the feudal time is 
to be found half-a-century later in the short report, Carleton and the Earl of 
Buchan, in the “ Decisions of Cromwell’s Judges,” 1656, p. 24. The Earl had 
alienated his patrimonial estate, and owned no land in Scotland; and an argu- 
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Craig repeatedly refers to the Western ecde of Theodosius, 
but his knowledge of the Roman law is really derived from 
the Eastern code of Justinian and the commentaries on it. 
If he bad been as familiar with the former, it is possible he 
might have been led, by the above-quoted allusion of Tacitus 
to the Colonate, to connect that wide-spread institution of 
the later Empire with the origin of feudalism. His historical 
imagination called up only the seizure of provinces by 
Teutonic armies, the extirpation or enslavement of the Roman 
population, and the partition of absolutely vacant territory 
on the system Tacitus describes. He could not but accept, 
in the then state of learning, the story of the finding of the 
Pandects at Amalfi, and the consequent revival of the study 
of the Roman law:(a) he did not know of the persistent 
authority of that system all throneh the Middle Ages, He 
did not know that when Roman and German populations 
existed side by side and intermixed in the Southern and 
Western provinces, but observing their own customs and laws, 
the Roman villa, with its slave population, tended more and 
more, age by age, to resemble the Teutonic colony with its 
community of serfs : that whilst the Empire still existed, all 
land was tending to fall under a baronial system: that along- 
side the slaves there were large classes of free or semi-servile 
coloni, who were sometimes veterans settled on the marches 
to keep the barbarians in check, sometimes Teutonic tribes 
forcibly deported and settled on waste or vacant land, some- 
times Roman landowners who, in the turbulence of a falling 


empire, were driven, by want or weakness, to “commend” 


themselves to a strong neighbour or a successful general, a 





ment based on this fact is, ‘that the deceased Earl of Buchan was such a person 
as could have no heir, being neither prelate, baron, nor burgess.” In the case in 
1695 relating to the succession of Lady Margaret Kennedy, the wife of 
Bishop Burnet, Fountainhall pathetically observes : ‘ Now any tradesman infeft 
in land will be reputed a baron quoad the effect of moveable heirship, or of being 
a baron’s peer, to pass upon his assize ; so much have we sunk and deviated from 
the meaning of that old maxim, when first introduced from the pares curiae of the 
feudal law.” M. 5398. 
(a) Page 12, sec, 1). 
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dux or comes serving the emperor, but often of Teutonic 
blood ; that the proportion of colon: to slaves was always in- 
creasing, and that the two classes tended always to merge in 
the class of medizeval serfs. It is amongst these and similar 
facts that the genesis of feudalism is to be sought.(@) 

Craig next enquires when feudalism came into Britain, 
He desires to reach this patriotic point—viz., that the ancient 
kingdom of his patron James VI. had the system before 
England. He thinks it came neither to Scotland nor to 
England before the year a.p. 1000, and not to England 
before the Norman Conquest.(b) He does not explain why 
the Saxons, Angles, and Danes, who had long before a.p. 
1000 colonised England and lowland Scotland, should, of all 
the Teutonic races, have no feudal customs. The argument 
proceeds thus :— 

In England, he says, the vocabulary of the law (of which 
he gives half-a-dozen examples) is Norman or Frankish. No 
doubt Angelic, Saxon, and Danish customs survived the con- 
quest in particular districts, such as Kent, Norfolk, and 
Northumberland, but these he believes on authority yielded 
to Norman pressure. He has perused some of the pre- 
Conquest Customaries known as the laws of the Anglo-Saxon 
Kings, but he finds “hardly a trace of feudality in them.”(c) 
In none of the histories of England with which he is ac- 





(a) I have striven to throw into brief some of Mr. Seebohm’s learned and acute 
conclusions. Contrast with them this quaint account of the origin of Tenures in 
a book with which Craig seems to have been acquainted, Perkyn’s ‘Treatise 
on the Laws of England,” written in the reign of Edward VI.: “And it is 
to know that the beginning of a manor was when the king gave a thousand 
acres of land, or a greater or lesser parcel of land, unto one of his subjects and his 
heirs to hold of him and his heirs, which tenure is knight-service at the least. 
And the donee did perhaps build a mansion-house upon the same land : and of 
twenty acres, parcel of that which remained, or of a greater or lesser parcel, before 
the statute of Quia Emptores, did enfeoff a stranger to hold of him and his heirs 
as of the same mansion-house, to plow ten acres of arable land, part of that which 


remained in his own possession, and did enfeoff another of another parcel to carry 
his dung unto the land, and did enfeoff another of another parce! thereof to go with 
him to war against the Scots: and so by continuance of time he made a 
manor.” 


(b) Page 38, et seq. (c) Page 39, secs, 3-5. 
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quainted is there any mention before the Conquest of feuds, 
homage, lordship, or allegiance. 

Of his quotations from the Anglo-Saxon Customaries, the 
most noteworthy is a passage from “The Laws of Canute” 
to the effect that if any man by reason of cowardice shall 
desert his lord in battle by land or sea, he shall forfeit his 
life and goods, and his bookland shall fall to the king. Such 
a law seems to express the very pith of feudalism ; but he 
passes it by with the observation that it applies, not to the 
forfeiture of an inheritable feud, but to land held at will,— 
forgetting that if the land were held at will the necessity for 
an express law would disappear. It must be remembered 
that not till recent times has it been understood what  book- 
land really was.(@) 

In Scotland, he proceeds, there was of old no written law ; 
in every feudal state, custom preceded written law. In such 
scraps of the laws of the Scottish Kings as have survived, 
there are allusions to feuds, tenants, tenandries, barons, 
knights, courts, and escheats. Further, with us, feudalism 
has remained “ purer” than in England. Moreover Ward- 
ship, Marriage, and Relief have their origin entirely in feudal- 
ism ; and whilst according to the historian, these incidents 
were unknown in England before the reign of Henry III, 
they were introduced into Scotland by an express law of 
King Malcolm MacKenneth, who reigned about a.p. 970. 
And he concludes that the feudal law of Scotland is coeval 
with the most ancient remains of written law that we pos- 
sess ; it is older than a.p. 970; at the least, it is older than 
the Norman Conquest of England.(b) 





(a) Page 40, sec. 6. 

(b) Page 47, et seg. The “express law” to which he alludes is the well- 
known preamble to the Leges Malcolmi :—“ King Malcolm gave and distributed 
all his lands of the realm of Scotland among his men, and retained na thing in 
property to himself but the royal dignity and the Mote Hill in the town of Scone: 
and all the Barons gave and granted to him the ward and relief of ilk Baron when 
he sould happen to deceis for the king’s sustentation.” After Craig’s time, this 
passage was rejected by criticism: But may it not be accepted as a tradition from 
the era when the great Norman houses effected a lodgment in Scotland, and 
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Whilst Craig accepts the laws of Malcolm he vigorously 
denounces the authenticity of the Regiam Majestutem, and so 
started a famous controversy on which the last word has not 
yet been said. It is a mere transcript of Glanville, he says, 
and the transcriber was exposing the work of auother in the 
market-place. He was a thief and a dul! thief, for he thought 
to deceive readers and buyers by the shallow artifice of mak- 
ing Glanville’s thirteen books into four. In a cooler moment, 
however, he sets down his opinion (which modern learning 
accepts), that if the whole feudal law consists in these things 
—the right and superiority of lords over their vassals, the 
duties and specially military duties, owed by vassals to their 
lords, the observance of fealty, the modes in which feuds may 
be acquired, retained, and forfeited, and the incidents of 
wardship, marriage, and relief—all of which we and our 
neighbours have in common, then it is no bad inference that 
both nations “ to-day” use the same law and are governed 


by the same customs.(a) ‘ 
TEORGE Law. 





brought with them those incidents of wardship, marriage, and relief which were 
denounced in England as “new and evil customs” in the days of the Conqueror'’s 
sons. Craig was aware of there having been a Norman immigration into Scotland. 
Many of our noble families, he says, came from England and received grants from 
the Scottish King and transmitted them to their posterity, p. 129, sec. 7. 

(a) Page 48, sec. 4. 
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¥ : language of vesting and divesting rather grates 

upon my Scottish ears. We were never accustomed 
to talk of vesting and divesting except in case of entails.” 
These words of Lord Young, spoken in a recent case (Cum- 
mings Trustees, 20 R. at p. 458), give expression to a cer- 
tain jealousy entertained by many Scottish lawyers toward 
what they rightly regard as a novel and exotic doctrine, 
For it is vain to deny that vesting subject to defeasance as 
it is now understood, that is, as a regular canon of construc- 
tion of testamentary writings, is of very recent date. The 
late Lord President Inglis, in Haldane’s Trustees v. Murphy 
(9 R. 269), said that the law was quite familiar with such 
conditional vesting ; but the only general instance cited by 
him in which the doctrine has been admitted, is that of 
entails referred to by Lord Young. The other cases, but two 
in number (Balderstone, 19 D, 293; Robertson, 7 M. 1114), 
to which the Lord President refers, are of too exceptional a 
character to be of general application, and do not illustrate the 
law as it stood when they were decided, so much as the diffi- 
culty of applying it. The earlier cases, in fact—by which is 
meant all before the leading case of Taylor v. Gilbert's Trustees 
(5 R. 49; 5 R. (H.L.) 217)—are instructive as showing the 
tendency toward modifying the strictness of the old canons 


of construction which favoured suspension of vesting, as well 
as the difficulties which the doctrine of vesting subject to 
defeasance was designed to meet (Balderstone, cit. ; Martin’s 
Trustees, 3 M. 326; Robertson, cit.; M‘Lay, 3 R. 1124). But, 
that they were regarded as purely exceptional and not as illus- 
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trating any general rule, appears from various dicta and 
decisions, for example, from the decision of the Court of 
Session in the case of Taylor itself, in which the old rule 
of vesting suspended by contingency was adhered to. 

It must be kept in view that all attempts to systematise 
the law of vesting are accompanied by this difticulty, that 
the cases on that subject are truly a collection of exceptions. 


The primary rule is the intention of the testator as gathered 
from the particular deed. All other rules are simply presump- 
tions which in cases of difficulty may assist toward the dis- 
covery of that intention. Thus, the cases are apt to be 
decided on specialty; yet some few years ago no general 
rule of vesting could have been pronounced better founded 
than this, that a condition attached to a bequest suspended 
vesting, or conversely, that no bequest could vest subject to 
acontingency. It was equally well ascertained that while 
postponement of payment did not of itself suspend vesting, 
postponement of payment, combined with uncertainty as to 
which of several beneficiaries would be in a position to take 
at the period of payment, made the gift conditional as to 
each of them, and so suspended vesting. Hence when pay- 
ment of a fund was delayed, generally to provide a liferent, 
and there was a destination over in regard to the disposal 
of the fund itself, no beneficiary could take a vested interest 
in fee before the time of payment. Now, as family pro- 
visions are constantly made in this form, the law was open 
to criticism as inconvenient and contrary to the probable 
intention of testators. It was urged that, while testators 
presumably intended that those to whom the fee of their 
estates was destined, should take every advantage not 
incompatible with temporary rights, this rule generally 
excluded them for years from all dealing with their pro- 
perty, and in case they predeceased the liferenter deprived 
them even of the right of disposal mortis causa. Cases also 
arose from time to time—for example, those referred to by 
the late Lord President, in his opinion in Haldane’s ease— 
in which no solution but that of vesting subject to possible 
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divestiture was found practicable, and thus exceptions were 
admitted to the rule that conditional vesting was incom- 
petent. 

There cannot be vesting subject to defeasance except 
under a gift to which is attached a condition not capable 
of being purified at the testator’s death. If there be no 
condition, or if it be purified at the testator’s death, then 
there will be absolute vesting at the earliest date at which 
any vesting is possible. For this reason the doctrine does 
not appear to be applicable either to heritable destinations, 
which, as regards the rights of beneficiaries surviving the 
granter, are not construed as conditional institutions (see 
Turner, 21 R. 563), or under settlements of trust-estate 
containing a destination over which is referable to the date 
of the testator’s death (Peacock’s Trustees, 12 R. 878; 
Wood, 24 R. 105). 

The rule, as ascertained by decision, may be stated in 
general terms as follows, Under a destination to A in life- 
rent and his children in fee, whom failing to B, the fee will 
vest in B @ morte testatoris, subject to divestiture in the 
event of A having issue. In the case of Carleton v. Thomson 
(3 M. 514; 5 M. (H.L.) 151), Lord Colonsay had suggested 
a distinction between conditions personal to the beneficiary, 
which he admitted would suspend vesting, and conditions 
not personal, among which he inclined to class destinations 
over. In Yaylor’s case Lord Justice-Clerk Moncreiff, follow- 
ing out this view, indicated the opinion that there was 
nothing to suspend vesting in the destination before him, 
which corresponded to the general form given above. ‘This 
distinction has been elaborated by Lord Young (Cummings 
Trustees, 20 R. at p. 458) as follows :—‘“The error which had 
been fallen into in this Court before the judgment in Taylor's 
case, was in not distinguishing between two kinds of condi- 
tions upon which legacies or bequests are given in testament- 
ary deeds. Of these there are distinctly two kinds. The one 
kind contemplates a contingency which, if it happen at all, 
must do so in the lifetime of the legatee pointed out in the 
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deed... . The other kind of contingency . . . is one which m 
happen ¢ iow ras well as before the legatee’s death.” His lordship 
then shows in effect that the first of these should be regarded 
as suspensive, and the second as resolutive. That this 
distinction was a clear innovation when propounded by 
Lord Moncreiff in Taylor’s case, appears from Lord Young's 
remarks. Further, in Taylor, Lord Gitford said: “ Now 
I think that is a proper condition, a condition depending on 
contingency in event and not merely on contingency in 
time, and such a condition stops the vesting of the provision 
until the condition be purified.” In the case of Boyd 
(9 R. 299), Lord Young stated the law as follows :— 
“A fee in immediate succession to a liferent vests a morte 
testatoris, while it is otherwise if given on condition that 
the liferenter shall die without issue, for although the 
death of the liferenter is certain, his death without issue is a 
contingency.” These dicta together afford a succinct 
statement of the former rule. It was not the nature of the 
contingency, but the contingency itself which was regarded. 
In Taylor’s case, however, the distinction relied on by the 
Lord Justice-Clerk became the ratio of the judgment of the 
House of Lords, reversing that of the Court of Session ; and 
thus it became established in the law of Scotland that there 
are certain conditions which do not suspend vesting, though 
they may resolve a vested right. 

The leading cases on this subject are four in number :— 
Taylor, cit.; Haldane’s Trustees, 9 R. 269; Murray v. 
Gregory’s Trustees, 14 R. 368, 16 R. (H.L.) 10; Steel’s 
Trustees, 16 R. 204. From these decisions the applicability 
of the doctrine has been ascertained in the following 
instances :—Where the destination is to a niece or grand- 
daughter—or a fortiorz, a daughter—in liferent, and to her 
lawful issue, or her issue, if any; then if there is but one 
destination over to one person, or class of persons, ascer- 
tained and capable of taking a morte testatoris, there will be 
conditional vesting in him or them at that time. Also if 
the destination is to a spouse in liferent, and the children 
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of the marriage in fee, with a similar destination over, there 
will be vesting in the same way. A destination over to the 
testator’s nearest heirs or nearest-of-kin, is construed as to 
a class definitely ascertained by law at the date of the 
testator’s death. If, however, the destination over be to a 
class which, from a right of survivorship, whether express 
or implied, or from any other cause, is unascertainable at the 
testator’s death, vesting is suspended. In the last of these 
cases—Sieel’s Trustees—their effect was thus summarised 
by Lord President Inglis: ‘When a fund is settled on 
daughters of the testator for their liferent use allenarly, 
and their children, if any, ‘in fee, whom failing, to 
another person or other persons, in absolute property, 
with no further destination, the vesting of the fee in 
the last-named person or persons will depend on these 
considerations,—whether the person so-called to the succes- 
sion, if only one, was a known and existing individual at 
the death of the testator, or if more than one, whether the 
persons so called were all of them known and existing at 
that date; or if the destination is to a class called by 
description, whether the individuals who constitute the class 
are ascertained at that date, or whether he or they cannot 
be known or ascertained till the death of the liferenter, or 
the occurrence of some other event.” Since the case of 
Steel this doctrine has received no wider application, but there 
have been three cases which are interesting as illustrating its 
limits. In the first of these cases — Cumming’s Trustees, 
20 R. 454—vesting was held to be suspended on account of 
a clause of survivorship in the last destination. In the 
other two— White’s Trustees, 20 R. 460; and Turner, 21 R. 
563—it was held that a clause in favour of issue, or heirs of 
those to whom, on failure of the liferenter’s children, the 
fund was to be paid, was a destination over, and as such 
prevented vesting subject to defeasance in anybody. 

A series of decisions which has undoubtedly made an 
innovation on our law, challenges enquiry as to the principle 
on which it is founded, and the length to which that 
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principle may be applied. Now it is submitted that the 
only principle of these decisions is the one laid down in 
Taylor’s case, that conditions not personal to a_ beneficiary 
do not prevent vesting in him, and that a possibility of 
being excluded by a more favoured person’s survivance of a 
given event, is a condition of this sort. In Haldane’s 
Trustees’ case, for example, Lord Shand said: “ The view,” 
that contingency suspends vesting, “has, I fear, been at times 
given effect to in our law without regard to the nature of 
the contingency in question, in circumstances which have 
resulted in defeating, in place of giving effect to, the intention 
of the testator.” Lord Young’s very clear exposition of the 
ratio of these decisions has already been referred to. Thus 
full judicial recognition has been given to the principle ; yet, 
from the direction which the cases have taken, it would seem 
to have been somewhat obscured by the late Lord President’s 
dictum in Steel’s case, quoted above, which not only from 
the reputation of the judge who delivered it, but from its 
own lucidity and formal completeness, has been allowed a 
too preponderating influence. On the face of it a summary 
of previous decisions, it was evidently not intended to 
exhaust the scope of the doctrine, and certainly does not 
enunciate any principle. Indeed its partial character has, 
in a recent case, been authoritatively pointed out (Cumming’s 
Trustees, 23 R., at p. 97). Yet, by embodying in perma- 
nent, authoritative form certain accidental circumstances of 
the leading cases, it seems to have at least assisted to 
confine the application of the principle to a particular class 
of case. Certainly no subsequent decision has gone beyond 
it. 

There are two points which in the dictum might appear 
to be emphasised as, so to speak, conditions precedent of the 
applicability of the doctrine: that the fee should be settled 
primarily on the children, if any, of a liferenter, that is, on an 
unascertained and probably non-existent class; and that 
there should be only one destination over. 

Now, in the first place, there is no apparent necessity in 
VOL, X.—NO. 2 0 
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principle that the first institutes to the fee should be an 
unascertained class, such as a family of children. This point 
is now, as it was when Steel was decided, untouched by deci- 
sion and rather obscured by commentary. For example, in 
Haldane’s case, where the destination was primarily to unborn 
children, Lord President Inglis said: ‘ As there is nothing to 
prevent the fee from vesting in the ascertained class” (the 
second institutes) “at the date when they are ascertained, 
except the bare possibility of a person or persons coming into 
existence who would . . . be preferable, it appears to me more 
consistent with legal principle to hold that the fee vests subject 


° 


to a possible defeasance than that it does not vest at all.” In 
the case of Cumming’s Trustees (23 R. 94), Lord M‘Laren 
stated that it was impossible to hold that there was vesting 
in a conditional institute when there were objects in existence 
answering to the prior destination. On the other hand, the 
decision in Gregory’s Trustees, where the testator’s son, the 
heir of the marriage, was capable of taking at the testator’s 
death, is irreconcilable with these opinions. It is true that, 
under the construction of the deed in question adopted by 
the House of Lords, this son was called under both branches 
of the destination; but it is a fair contention that he was 
preferred under the second, for Lord Watson, in delivering 
the judgment of the House, declared his concurrence in the 
view of the minority in Haldane’s Trustee, “that the 
residue vested a morte testatoris in the heirs called by 
the ultimate destination, subject to defeasance.” Yet in 
the same opinion the difficulty is again raised by the 
following passage: “The conveyance of Dr. Gregory’s estate 
was, according to its terms, to take effect at his death, 
and there being a direct destination of the fee to children 
necessarily nats and not nascituris, I think it vested in 
James Liebig Gregory upon his father’s decease. . . . Whether 
James Liebig Gregory took a right of property absolute, or 
subject to defeasance, must depend upon the terms of the 
second declaration. He was nearest of blood to his father, 
in both lines of succession, at the death of the latter in 1858, 
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and if he was also ‘nearest-of-kin,’ within the meaning of 
the deed, he became the absolute owner of the estate 
conveyed by Dr. Gregory.” ‘This seems to recognise the 
possibility of conditional vesting in a nearer beneficiary, 
which, however, is not only unsupported by, but directly 
contradictory of, both the opinion of the minority in 
Haldane and the ratio of Taylor. The true point of the 
decision was brought out by Lord Shand when he said 
(14 R. 3876), that if the destination over had been to 
nephews there would, in exactly similar circumstances, have 
been vesting in them. 

From the principle laid down, it would appear that the 
ascertainability as at the testator’s death of the first institutes 
to the fee is a totally insignificant circumstance. If it were not 
so, if contingent vesting in a destinee-over were impossible, 
while there are prior institutes capable of taking, then, as a 
provision to a family vests in each at birth for himself and 
his potential brothers and sisters, the common case of vesting 
subject to defeasance would involve this absurdity. If at the 
testator’s death the liferentrix had no children, the fee would 
vest in the destinee-over. If thereafter the liferentrix had a 
child, the fee should vest in it. If the child predeceased the 
liferentrix and the destinee-over, the fee should re-vest in the 
destinee-over, and so forth. To test the proper scope of the 
principle, apply it to the following destination :—To my widow 
in liferent and in fee to my nephew A, whom failing to my 
nephew B. Here it is evident A cannot take a morte, because 
the bequest to him is subject to the personal condition that he 
survive the liferentrix. But the case of Bis different. His 
position is entirely the same as if the destination were, “ to 
W in liferent and to B in fee,” except that his taking is 
subject to the contingency that A may survive the liferentrix. 
But this, according to Taylor's case, is not a condition 
personal to b, therefore there should be vesting in B a 
morte testatoris subject to defeasance. If, then, this con- 
clusion is correct, it follows that it is of no importance that 
the first class should not be ascertainable at the testator’s 
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death, and that there is no reason for restricting the principle 
to a special class of family provision. 

In the light of this conclusion, the second point of Lord 
President Inglis’ dictum now falls to be considered. It is 
in effect that the destination-over must be to one person 
or class in absolute property with no further destina- 
tion. Assuming for the moment that this is correct in 
law, it is not sufficient to justify all the decisions 
depending on it, for in two of the cases (White's Trus- 
tees, 20 R. 460; Turner, 21 KR. 563) there was no 
ulterior destination, unless a clause in favour of the issue 
or heirs of the last beneficiaries may be considered as such. 
To do so seems only consistent with the dictum under con- 
sideration, at least when taken in conjunction with the 
correction on his reading of the judgment in Bell v. Cheape 
made by L.P. Inglis in the same opinion. The effect of the 
correction is to make his words in Haldane’s Trustees regard- 
ing Bell v. Cheape run thus: “ It cannot be disputed that if 
the residue of an estate is destined ‘to A in liferent and his issue 
in fee, and failing his having issue then on the expiry of the 
liferent to B and his heirs, executors, and assignees,’ no right 
vests in B till the death of the liferenter without issue.” 
“This,” his lordship adds, “makes the proposition good 
law, . . . for that judgment proceeded on the ground that 
B’s heirs and executors were called as conditional institutes 
after B.” Now, while so authoritative a statement can only 
be controverted with the greatest diffidence, that certainly 
does not seem to be the most obvious interpretation of Bell 
v. Cheape. In that case, Lord Justice-Clerk Hope said : “It is 
a direction or bequest conditioned expressly on a certain event, 
—that at the death of ‘ the liferentrix’ there shall be no child 
of hers or issue of any such child existing.” This quotation, to 
which others might easily be added, seems to show that the 
decision in Bell v. Cheape would have been the same had the 
words “and his heirs, executors, and assignees” been 
omitted. Otherwise it is difficult to resist the view that 
the principle of conditional vesting was assumed in that case, 














VESTING SUBJECT TO DEFEASANCE, 197 


which it is hard to presume, and harder to gather from the 
opinions of the judges. As against this, too, there is a lengthy 
train of decisions to the effect that in the ordinary case such 
a provision in favour of heirs or issue is not now regarded as 
a destination over (Hay’s Trustees, 17 R. 961; Ross's 
Trustees, 35 S.L.R. 101). Now, there can be no ground 
in reason for regarding as a destination over in connection 
with vesting subject to defeasance what is not so regarded 
in the general case. This view is supported by the authority 
of Lord Shand, who seems by no means to have taken the 
same view of Bell v. Cheape as the late Lord President, and 
in one case (Hay’s Trustees, 17 R. at p. 967) says of it: “ It may 
be that if such a case were to come up now for decision, it 
might be now successfully maintained that there would be vest- 
ing in the person named, subject to defeasance in the event 
of issue being born to the liferenter, keeping in view that there 
was no destination over after the person named and his heirs, 
executors, and assignees.” 

But, setting this question aside, the proposition remains 
that a further destination over, properly constituted, will 
prevent conditional vesting. Cases illustrating this rule are 
rare, partly because the form of destination is not common, 
partly because, in order to raise the exact point, either the 
conditional institutes must all predecease the liferenter, or 
difficulties must arise during his life. The case of Steel is 
referred to as authoritative on this point, as, indeed, the 
dicta in it are ; yet the case itself is more truly one of survivor- 
ship, though, in order to preserve the inequality of distribu- 
tion, the form of direction was that lapsed shares should 
fall back into residue. But in the case of Wright's 
Trustees (21 R. 568) there was a real destination over, and 
the case was raised while the liferentrix was yet alive. The 
testator directed his trustees to hold a fund for his daughter, 
Florence Wright, and any husband she might marry who 
should survive her, in liferent, and at her death, or at the 
death of the survivor, if she should marry, to pay the fund to 
the children of his son, William, if he should have any at the 
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death of Florence, and failing children of William then exist- 
ing, one-half to William or to his next-of-kin. William died 
unmarried in 1886. In 1893 Florence, who was William’s 
sole next-of-kin, claimed that she was vested with the fee of 
one-half of the fund though not entitled to payment during 
her life. The Court held that there would be no vesting till 
the liferentrix’s death. In delivering judgment Lord Adam 
said: “It was maintained, however, that a fee vested in 
William «@ morte, subject to defeasance in the event of Miss 
Wright leaving children. But that view is quite untenable, 
because any right which William might ultimately come to 
have was postponed to that of his children, and was con- 
tingent on there being no children of his own in existence at 
the death of the liferentrix.” This is, however, just the sort 
of contingency which has been decided not to suspend 
vesting. William held a right subject to no further 
destination, unless the words, ‘or his next-of-kin,” be read 
as a destination over. If they be so taken, Florence 
had a right to the fee as at the date of action, defeasible 
only on her having children. In these circumstances it 
might reasonably be urged that there was a strong case for 
vesting subject to defeasance ; but the Court laid down that 
a fee subject to divestiture is only recognised when, failing 
children, an absolute right of property is given without 
ulterior destinations. 

But assuming the correctness of the conclusion already 
reached, that the doctrine of vesting subject to defeasance 
applies to a destination to a liferenter and in fee to one 
person or ascertained class, whom failing to another, there 
can be no reason for stopping short at any number of destina- 
tions over. It is noteworthy how far the early case of M‘Lay 
(cit.) goes in this direction. The destination under considera- 
tion in that case, which from its peculiar terms fell to be 
construed in the same way as a destination of moveables, 
though the subjects were heritable, was to the testator’s 
daughters in liferent, and on the decease of the survivor to 
his grandson, whom failing by predecease without issue to 
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his nephew. The Court held that there was conditional 
vesting in the nephew. It must be admitted that little 
weight has since been given to this decision (cf Taylor's 
Trustees, cit.; Turner, cit.), and that there was considerable 
difficulty on the bench as to this point. But the reasoning 
by which the Lord President justified his decision was by no 
means based on the specialties of the case. ‘‘ Now, if this is 
necessarily a fee held under a resolutive condition, is it not 
possible that it should be held under two resolutive con- 
ditions?” Once this is conceded, it must be concluded that 
this doctrine is capable of application to all cases of destinations 
over, where the period of absolute vesting is postponed, subject 
to this condition, that the last institute or class of institutes 
be in a position to take. So long as these are not capable of 
taking, there can be no vesting in anyone, for the rights of 
all prior institutes are, as has been shown, subject to per- 
sonal, suspensive conditions. Therefore, under the disposi- 
tion, “to W in liferent and in fee to A, whom failing to B, 
whom failing to C,” if C is at the date of the testator’s death 
an actual person or an ascertained class, and there is no personal 
condition in the ordinary sense attached to the gift to C, 
there should be vesting @ morte testatoris in C, subject to 
defeasance. But if there is an ordinary condition attached 
to the gift to C, or if C is not an existent individual, or is a 
class which, owing to a survivorship clause or any other 
reason, is not ascertained, there should be no vesting till the 
date when the condition is purified or the individual or class 
ascertained. In other words, whenever there is postpone- 
ment of distribution and a destination to a series of condi- 
tional institutes, the last of these should be placed in the same 


position as if he were sole destinee in fee. Under this rule 
the distinction of personal and impersonal conditions would 
receive full effect, so that the period of vesting, absolute or 
contingent as the case might be, in any beneficiary, would 
depend solely on the conditions imposed in particular on him 
without regard to the contingent rights of others. 

A. M. Hamitron, 
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ie theory a judgment of the House of Lords is final, and 

the law, as fixed by that judgment must be followed, 
not only by all the inferior Courts, but also by the House of 
Lords itself in all future decisions. Legislation alone can 
remedy a wrong decision of that ultimate tribunal. In no 
other way could finality be obtained, and it is clearly of the 
utmost importance that when once the law on any point is 
ascertained, it should remain so fixed. The practice, 
however, has occasionally differed somewhat from the 
theory; inferior tribunals have found modes of evading 
what seemed to them wrong decisions, and the House of 
Lords has even decided cases directly adverse to its prior 
judgments. In such cases, of course, the later judgment 
overrules the earlier, but where the principle of continuity 
is so well established, and is founded on considerations 
of such practical importance, we are naturally reluctant 
to assume a violation of the principle in a_ particular 
instance. I[ propose to examine a case in which the Court 
of Session held that the House of Lords had by one decision 
overruled an earlier decision of the same body. 

In Virtue v. Police Commissioners of Alloa(a), the 
facts very shortly were these :—A road within the Burgh of 
Alloa, and therefore under the charge of the defenders, was 
being repaired by persons employed by them. These 
persons left on the road after dark ‘ trestles” or blocks of 
wood intended to keep the traftic off certain portions of the 


road ; and a spring cart, which the pursuer was driving, was 





(a) 1873, 1 R. 285. 
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upset because the wheel passed over one of these “ trestles,” 


and the action was raised to recover damages for the injuries 
sustained by the pursuer in consequence. He pleaded that 
the defenders were hable for the negligence of their servants, 
or themselves, in leaving these “ trestles” on the road after 
dark, unfenced and unlighted. The defenders pleaded that 
the accident had not been caused by the fault of themselves, 
or of anyone for whom they were responsible, and that the 
only funds held by them were specifically appropriated by 
Act of Parliament to other purposes than that of paying 
damages. They relied on the authority of Duncan v. 
Findlater (a), but it was held by a majority of seven judges 
in the Court of Session that Duncan v. Findlater had been 
over-ruled by the later House of Lords’ decision in the 
English case of the Mersey Docks Trustees v. Gibls.(b) 
The case of Virtwe was carried no further, and there has 
been no subsequent case in which the House of Lords has 
had an opportunity of reviewing that judgment, but it 
has been suggested by lawyers of eminence that Virtue 
was wrongly decided, and that the Mersey Docks case 
did not destroy the authority of Duncan v. Findlater. 

The essential facts in Duncan v. Findlater were prac- 
tically identical with those in Virtue’s case. The local 
road trustees employed a contractor to fill up, under the 
supervision of the road surveyor, an open drain running 
along the side of the turnpike road from Perth to Dundee, 
which had been made by the proprietor of the adjoining 
land; and in carrying out this operation the contractor’s 
labourer left, for one night, a heap of stones on the side of 
the road unfenced and unlighted. The pursuer, Findlater, 
driving home after dark that night, without lamps, was upset 
in consequence of the wheel of his gig going over the heap 
of stones as he passed a cart at this point. He sued the road 
trustees through their treasurer, Dunean, for reparation for 


the injuries sustained. .The case was tried before the Lord 





(a) 1839, In the H. of L., M‘L. and Rob. 911. 
(b) 1866, L.R. 1 E. and I., App. 93. 
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President and a jury, and a verdict in favour of the pursuer 
with substantial damages was returned. The defenders 
excepted to the Lord President’s charge in so far as it 
directed the jury that “road trustees on a public road are 
liable for any injury which may happen to passengers in 
consequence of the negligence or improper conduct of 
labourers or surveyors or other persons employed by the 
trustees, or by the officers of the trustees, when engaged in 
any operation performed under authority of the trustees,” 
When the Dill of exceptions came before the First Division, 
the defenders argued that they were not liable, no wrong 


having been done, or authorised, by them personally, and 


that in any case the funds under their charge could not be 
made liable since the local Road Act (a) provided that these 
funds should be applied to certain specified objects (of 
which payment of damages was not one) “and to no other 
purpose whatever:” further that the General Turnpike Act(b) 
threw the liability on the surveyor or labourer whose negli- 
gence caused the damage. The First Division disallowed the 
Bill of exceptions and applied the verdict. The defenders 
appealed to the House of Lords, who reversed all the inter- 
locutors appealed against, including the interlocutor which 
directed an issue and thereby in effect held the summons 
relevant. As the grounds on which the House proceeded 
have been matter of dispute, it is necessary to state them 
here with precision. The Lord Chancellor's (Cottenham’s) 
opinion on the merits begins with the words “there has 
arisen a conflict of opinion upon a point arising under Acts 
of Parliament, and very much depending upon the construc- 
tion of those Acts.” These words must be read as limiting 
all that follows, and even where the expression would seem 
to go further, it must be read as referring only to questions 
arising under the particular Act or Acts then before the 
House. The Lord Chancellor then proceeds to examine the 
above-mentioned statutes under which the defenders acted 
—viz., the General Turnpike Act, and the local Act incor- 





(a) 2 Will. IV. cap. 82, sec. 16. (b) 1 & 2 Will. IV. cap. 42, sec. 101. 
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porating the trustees. The sections specially mentioned 
are the 101st section of the General Act and the 16th 
section of the local Act. The first of these subjects any 
surveyor or contractor who may leave materials improperly 
on the road to a penalty of £5 in addition to the damages 
sustained. The local Act, after authorising the trustees to 
levy certain tolls and duties, provides by section 16 that 
the funds so raised are to be applied in repairing and im- 
proving the roads, and in paying the expenses of manage- 
ment and interest on borrowed money, and that the surplus 
shall be applicd in the repayment of money borrowed by the 
trust, and to no other purpose whatever. ‘These two sections 
show clearly, in Lord Cottenham’s opinion, that the legis- 
lature did not contemplate any part of the funds of the trust 
being applied “to compensate for damages to arise from any 
improper act of any person whilst employed under the author- 
ity of the trustees . . . unless it could be shown that the 
law was clearly such at the time the statute passed as to 
justify the supposition that such an application had not been 
enumerated, because known to be incident to the execution 
of the trust.” After examining the cases, both English and 
Scottish, Lord Cottenham states the common law to be 
that trustees might be liable personally for damages directly 
traceable to their own acts or omissions, but not for the fault 
or neglect of persons employed by them to carry out the 
practical work of the trust. In neither case would the funds 
of the trust be liable. 

It is this summary of the common law, particularly the 
last sentence, which creates the difficulty in reconciling the 
case of Duncan v. Findlater with the later case of the 
Mersey Docks, and there are two points of importance to be 
noted—First, it is trite law, for which no other authority 
need be quoted than the Mersey Docks case itself, that 
whatever is said by a noble lord in giving judgment w 
goes beyond the requirements of that judgment, in short, 
whatever is obiter dictum, has not the force of a precedent, 
and does not bind the judges taking part in future decisions. 
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Secondly, a great part of Lord Cottenham’s summary of the 
common law was obiter dictum. He drew a clear and (as all 
will readily admit) a substantial distinction between the case 
where the trustees were personally in fault and the case 
where the actual wrongdoers were those who had been law- 
fully employed by them. The case before him belonged to 
the latter category, and whatever was said of the case where 
the trustees personally were in fault, is necessarily obiter 
dictum, unless the proposition could not be denied of one 
without involving denial as regards the other also. Now, a 
moment's consideration will show that this exception is 
inadmissible here, and consequently Lord Cottenham’s 
summary of the common law, so far as necessary to his 
judgment, is reduced to this proposition, that where the 
trustees are not personally in fault, the acts or omissions of 
their employees will render neither the trustees themselves 
nor the funds under their charge liable in reparation for 
injuries sustained thereby. 

Lord Brougham, the only other member of the House 
who gave an opinion, concurred with the Lord Chancellor, 
and made a few observations on the general question of the 
liability of employers for their servants’ fault. The line of 
these observations emphasises the fact that Duncan v. Find- 
later belonged, and was recognised by the Lords as belonging, 
to the category of cases where the responsibility is 
for the actual fault of another. The observations would 
have been irrelevant in any other view. Lord Brougham’s 
opinion, therefore, confirms what has already been said as to 
the limitation of the ground of judgment. 

The decision was accepted in England only in so far as 
subject to this limitation. This is clear from the opinion of 
Erle C.J. in Holliday v. St. Leonard’s, Shoreditch (a), a case 
in which the facts were similar. After stating the facts in 
Duncan v. Findlater more accurately than they are given in 
the previous reports of the case (which suggests that he had 
referred to the session papers), the Chief Justice continues :— 





(a) 1862, 11 C.B., N.S. 192, at p. 205. 
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“The part of the case which makes it a sound decision and 
applicable here, is that no evidence was offered to connect 
the trustees directly with the cause of the accident. It was 
not pretended that they were in the slightest degree accessory 
to the placing of the stones on or near the road. They had 
given a general direction that the drain should be filled, 
but they gave no direction as to the particular mode in 
which the operation should be carried through. They 
entrusted, as was usual, the execution of the whole details 
to their surveyor, and the operation was carried on under 
his direction by persons whom he employed. And _ the 
decision of the House was that the trustees were not respon- 
sible for the injury thus occasioned. That is the principle 
on which the defendants rely for their exemption for 
liability here. They were guilty of no personal default.” 

It is proper to mention here a criticism which, in Virtue’s 
case, Lord President Inglis made on the references of 
the House of Lords to Duncan v. Findlater in the Mersey 
Docks case, and which seems equally applicable to the 
remarks of Erle C.J. just quoted. That criticism is :—“ Jt 
is probable that the learned judges of England were misled 
by the report of Duncan v. Findlater, contained in the 
sixth volume of Clark and Finelly’s Reports, and omitted to 
consult the authorised reports of the House of Lords’ 
judgments in Scotch appeals of that date, compiled by 
M‘Lean and Robinson. The former report (of Clark and 
Finelly) does represent the case as coming before the House 
on a bill of exceptions only, and the judgment of the House 
as reversing only the interlocutor of the Court of Session 
disallowing the exceptions, and the interlocutor decerning 
for the damages found due by the verdict, and omits the 
material part of the concluding paragraph of the Lord 
Chancellor's speech, in which he expressly and emphatically 
announces his purpose to reverse the interlocutor directing 
the issue to be tried,. for the purpose of establishing a 
general rule and principle applicable to all cases of 
statutory trustees who act gratuitously, and have no funds 
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in their hands except such as are devoted by statute to 
specified public purposes.” 

‘The omitted words are these :—‘ I think this ts a case in 
which the practice in Scotland has been erroneous, and 
ought to be set right; and this, I think, ought to be effected 
in this case by reversing all the interlocutors appealed from, 
the first of which is that which directed the issue, because 
as the yround of defence, which I think ought to prevail, 
appears upon the summons itself, and in the defences, as 
originally made, the cause was, before the interlocutor direct- 
ing the issue, in a state which would have enabled the Court 
to dispose of tt.” . 

These words do not, I think, go so far as the Lord 
President’s reference to them would suggest. And further, 
while it clearly appears on the face of the summons that the 
fault was on the part of those employed by the defenders, 
the only plea in the defences (as I find from the session 
papers) which touches any of the grounds of defence dealt 
with by the Lord Chancellor in his judgment, and to which 
he must have referred as “that which ought to prevail,” is 
the third: “ At anyrate the overturn and consequent injury, 
such as it was, not having arisen from misconduct on the 
part of the trustees, or from a cause for which they are 
responsible, the defender is entitled to absolvitor.” This 
plea, taken along with the statements in the original 
defences, distinctly raises the question of the defenders’ 
responsibility for the contractor employed by them, but 
there is no hint of the question that, being funds appro- 
priated by Act of Parliament, the funds of the defenders 
could not be applied in the payment of damages, With 
great deference, I think for these reasons that the Lord 
President’s criticism goes further than can be supported, 
and, whether as applied to the judgments in the Mersey 
Docks case, or to the judgment of Erle C.J., it does not 
seriously attack the position I am contending for. 

In addition to the two points already mentioned—viz., 
(1) the provisions of the statutes under which the defenders 
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in Duncan v. Findlater acted; and (2) the fact that the 
fault was on the part, not of the defenders themselves, but 
of their employees; there is a third point which it will be 
convenient to notice here for use afterwards, though it was 
not directly touched on in the’case itself. That point is the 
fact that road trustees are not heritable proprietors of the 
roads, and, therefore, could not be made liable ex dominio. 
It has been decided that, notwithstanding the expression 
occurring in numerous Acts that the public roads are ‘‘vested 

” the trustees or the local authority coming im their place, 
vie is no right of property in the road trustees; the right of 
highway is simply aright of passage over land, not a right 
of property in land, and it is vested in the Crown for behoof 
of the community. (a) 

The importance of these three points will be illustrated 
by the facts in the Mersey Docks case. These facts were as 
follows :—The Wellington Dock, Liverpool, was under the 
management of trustees incorporated under the name of 
“The Mersey Docks and Harbour Board.” In Jones v. 
Mersey Docks and Harbour Board Trustees(b) it was held 
that the property of the docks vested in the trustees, and 
that they were liable to pay poor rates as occupiers of 
real estate in the sense of the statute of Elizabeth, under 
which poor rates were levied in England. In the same case 
it was held that property held by the Crown, or for the 
Crown, was not liable to pay poor rates under that statute. 
Of the numerous statutes regulating the = and duties of 
the Mersey Docks Trustees, it is only necessary to mention 
two. By 51 George III. cap. 1438, sec. 82, se prea 
appointed by the trustees were authorised to direct the time 
and manner in which every ship should enter the docks; and 
by sec. 86 a penalty was imposed on every master bringing a 
ship into the dock contrary to such directions. 6 George IV., 





(a) Galbreath v. Armour, 1845, 4 Bell’s App. 374, at pp. 381 and 389; 
Waddell v. E. of Buchan, 1868, 6 M. 690; Rankine’s “ Law of Landownership,” 
chap. xix, 

(5) 1865, 11 H.L.C, 443. 
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cap. 187, sec. 134 empowered the trustees to pay out of 
the rates authorised to be levied any damage occasioned by 
the insutticiency of the works, or any damage caused by 
the negligence of any persons employed by the trustees, 
while acting under their orders and directions. 

In 1885 the ship Sierra Nevada with a cargo of guano 
arrived at Wellington Dock, and in endeavouring to enter 
struck against a large bank of mud at the entrance, in 
consequence of which both ship and cargo were damaged. 
The owners of ship and cargo respectively raised actions for 
damages against the trustees, and both actions reached the 
House of Lords. In one action ‘the trustees admitted know- 
ledge of this obstruction; in the other it was proved that 
they either knew, or had the means of knowing. The cases 
were heard together before the House of Lords and five of 
the judges. ‘The joint opinion of the judges in answer to the 
questions put to them by the House of Lords was delivered 
by Mr. Justice Blackburn. As this opinion was concurred 
in by the Lord Chancellor and the other noble lords who 
gave judgment, it may conveniently be treated as one of the 
opinions in the House of Lords. All the cases which might 
have a bearing on any of the questions raised are examined 
in a masterly way, but except in the case of Duncan v. 
Findlater (the references to which we shall discuss later), we 
are eoncerned only with the results the House of Lords 
reached on these points. 

It is pointed out “that in every case the liability of 
a body created by statute must be determined upon a true | 
interpretation of the statutes under which it is created,” and 
in the first place, therefore, the provisions of the statutes 
bearing on this point are stated (L.R. 1 E. and [., App. 
p. 104). So far, this is precisely the same as the commence- 
ment in Duncan v. Findlater above quoted. But the result 
of the examination is precisely the reverse of the result 
reached by the examination of the statutes in that case. 
“In our opinion the proper rule of construction of such 
statutes is that in the absence of something to show a 
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contrary intention, the Legislature intends that the body, the 
creature of the statute, shall have the same duties, and that 
its funds shall be rendered subject to the same liabilities, as 
the general law would impose on a private person doing the 


’ 


same things.” That is to say, that while in Duncan v. 
Findlater it was held that the onus lay on the party 
maintaining the existence of a liability not mentioned in the 
statute, here it was held to lie on the party disputing it. 
Mr. Justice Blackburn proceeds :—“ Jt was argued that the 
Legislature in 6 Geo. IV. cap. 187, secs. 130-136 [referred 
to above] showed a clear intention that the funds of the Dock 
Trust might, in some cases at least, be applied to indemnify- 
ing parties who had suffered by the negligence of the servants 
of the trustees of the Liverpool Docks; and also that 
damages recovered against the trustees of the Liverpool Docks 
might be recovered out of the rates... . And these enact- 
ments, so far as they go, seem to us to show that the Legisla- 
ture at least did not intend to take away any liability of the 
trustees, which would otherwise have been cast on them by 
the general law; but with this exception, there is nothing in 
the statutes either extending or limiting the liability of 
the dock trustees to those paying for the use of the docks, so 
as to make it different from that which the general law 
would cast upon them under such circumstances. And 
consequently, in our opinion the great question is, what ts the 
duty which the general law does cast upon corporate trustees, 
being the proprietors of docks maintained under such 
enactments.” 

It is so clear that at common law a private person 
carrying on such a concern for his own profit would be liable 
to his customers, that there is no need to quote the sentences 
in which it is so laid down here. We shall therefore pass on 
to the next point taken up by Mr. Justice Blackburn. 

It was argued “ that by the general law of this country 
bodies such as the present are trustees for public purposes, 
and that being such, they are not in their corporate capacity 
lable to make compensation for damages sustained by 

VOL. X.—NO. 2. P 
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mdividuals from the neglect of their servants and agents to 
perform the duties imposed on the corporation. . . . A great 
many cases were cited at your Lordships’ bar as supporting 
this position, many of which are really not applicable 
to such a case as the present... . Where a person is 
a public officer in the sense that he is a servant of the 
Government, and as such has the management of some 
branch of the Government business, he is not responsible for 
any negligence or default of those in the same employment as 
himself. . . . All that is decided by this class of case is that 
the liability of a servant of the public ts not greater than that 
of the servant of any other principal, though the recourse 
against the principal, the public, cannot be by an action. 
The principle is the same as that on which the surveyor of 
the highways is not responsible to a person sustaining injury 
from the parish ways being out of repair, though no action 
can be brought against his principals, the inhabitants of the 
parish. But the defendants im the present action are 
not servants of the public in that sense. For this we need do 
no more than refer to the recent decision of your Lordships’ 
House in Jones v. Mersey Board [referred to above], where 
they were held to be rateable as “ occupiers” of the docks on 
the very ground that they did not occupy as servants of the 
public or Government.” 

The Lord Chancellor (Cranworth) gave an opinion to the 
same effect. “It is impossible to areue after the decision of 
this House in Jones v. Mersey Board (supra) that the 
appellants are not in the occupation of the docks. . . . The 
appellants are the occupiers of the docks, entitled to levy 
tolls from those who use the docks, and so are liable to 
the same responsibilities as would attach on them if they 
were the absolute owners, occupying and using them for their 
own profit.” Lord Wensleydale, after saying that were 
the question ves imtegra, not settled by the authority of 
decisions, he would be inclined to hold that this case fell 
within the principle that a person acting as a public officer on 
behalf of the Government is not liable for the fault or 
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omissions of his subordinates, though appointed by himself, 
goes on to say that he considers himself bound by the 
decision of the House of Lords in Jones v. Mersey Board, 
and therefore agrees that the defendants must be held 
liable. 

This question, therefore, was expressly decided on the 
authority of a prior case foreclosing the question of the owner- 
ship of the Mersey Docks. The importance of this point can 
hardly be overrated. Not only does the decision as to the 
property give an independent ground of judgment, it has 
also a very important bearing on the decision of the other 
questions discussed. The difference between Duncan v. 
Findlater and the Mersey Docks case on this matter enters 
into and influences all the points on which a comparison of 
the two cases might be made, and creates a contrast between 
them. Though the cases of Galbreath v. Armour and 
Waddell v. Earl of Buchan above quoted, which settle that 
road trustees are not owners, are both later in date than 
Duncan v. Findlater, yet the law itself must be taken to 
have been present to the minds of the Lords who decided 
the latter case. Their opinions throughout are inconsistent 
with the view that the trustees were owners. 

The next point is whether the servants of the defendants 
were alone in fault, or whether the defendants themselves 
were directly in fault. This point becomes of less import- 
ance in the Mersey Docks case, since the parts of the 
judoment already dealt with make it clear that the relation 
of master and servant did exist between the trustees and 
their employees, and the trustees were shown to be in the 
position of private persons who are undoubtedly liable for 
the faults of their servants within the scope of their 
employment ; but for the purpose of examining the differences 
between Duncan’s case and the Mersey Docks case, it requires 
attention. 

Now the distinction between the cases in which the 
relation of master and servant is material, and the cases in 
which it is immaterial, is given by Mr. Justice Blackburn in 
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the words of Mr. Justice Williams in a prior case. “ Un- 
questionably no one can be made liable for an act or breach 
of duty, unless it be traceable to himself or his servant in 
the course of his employment. Consequently, of an inde- 
pendent contractor is employed to doa lawful act, and in 
the course of the work he or his servants comnut some casual 
act of wrong or negligence, the employer is not answerable. 
That rule, however, is inapplicable to cases . . . in which 
the contractor is entrusted with the performance of a duty 
incumbent upon his employer and neglects its fulfilment, 
whereby wmjury is occasioned. If the performance of the 
duty be omitted, the fact of his having entrusted it to a person 
who also neglected it, furnishes no excuse either in good sense 
or law.” The reason for this is obvious. Where a person is 
charged with the duty of doing something, he is himself per- 
sonally in fault if it is not done. The Mersey Docks Trustees 
had the duty imposed on them, as the House of Lords decided, 
of keeping the entrance to the docks free of obstructions. 
This duty was not performed, and they were, therefore, per- 
sonally in fault. 

Here again Duncan v. Findlater is in marked contrast 
to the facts in the Mersey Docks case. The road trustees in 
the former case had employed a contractor to do a lawful 
act, and his negligence in leaving his materials on the road 
overnight unlighted could not be attributed as personal fault 
to the trustees. 

If what I have said hitherto be accurate, then the grounds 
on which the Mersey Docks case was decided differ so widely 
from the facts in the case of Duncan v. Findlater that, to 
put it at the lowest, it is not necessary to hold that the later 
case overrules the earlier. It remains for us to consider the 
comments on Duncan v. Findlater which fell from the 
House in the course of the judgment in the Mersey Docks case. 

In considering these it is necessary to bear in mind 
the rule already referred to, that obiter dicta, even in the 
House of Lords, are not conclusively binding. Both Mr. 
Justice Blackburn and Lord Westbury, who alone of those 
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taking part in the judgment commented independently on 
Duncan, maintained that the judgment in that case was 
correct, and differed only from Lord Cottenham’s remarks, 
which went beyond the judgment. ‘To quote Mr. Justice 
Blackburn :—“ Though all that was really decided in that 
case was, that the trustees were not liable for the negligence 
of persons in their employment who were not shown to be 
their servants, it is not to be disputed that Lord Cottenham’s 
language goes a great deal further, and shows that im his 
opinion persons incorporated for the purpose of executing 
works could never in their official or corporate capacity be 
liable to damages at all, the remedy for any wrong or neglect 
being only against the individual corporators for thevr 
individual wrong or neglect. His reasoning on this point is, 
‘Tf the thing done is within the statute, it is clear that no 
compensation can be afforded for any damage sustained 
thereby, except so far as the statute has provided it. And 
this is clear, on the legal presumption that the act creating 
the damage, being within the statute, must be a lawful act. 
On the other hand, if the thing done is not within the statute, 
either from the party doing it having exceeded the powers 
conferred on him by statute, or from the manner in which 
he has thought fit to perform the work, why should the public 
fund be liable to make good his private error or misconduct?’ 
Lord Cottenham is there speaking of a body of trustees act- 
mg under the Scotch Turnpike Act, but his reasoning is 
general. And the dilemma, if a good one, is applicable to 
all cases. This is no doubt a very high authority, . . . but 
not being the point decided by the House, it is not con- 
clusively binding, and we think that, with great deference to 
his high authority, we must dissent from the position there 
lard down. 

All the Lords taking part in this judgment expressly 
concurred in this opinion, and the further remarks made by 
Lord Westbury on this ease were confined to a criticism of 
Lord Cottenham’s views, which, after the above quotations 
from Mr. Justice Blackburn, needs no further mention. 
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To this distinction between the judgment of the House 
of Lords and the opinion of Lord Cottenham, Lord President 
Inglis in Vertue replies that no such distinction existed in 
fact, and that the judgment went as far as the opinion of 
Lord Cottenham. His words are :—‘‘The opinion of the 
English judges represents that the judgment of reversal 
proceeded on the disagreement of the House with the 
precise terms of the direction of the presiding judge at 
the trial. . . . This is an entirely erroneous view of the 
ease of Duncan v. Findlater, and the broad proposition 
announced by Lord Cottenham was absolutely essential to 
justify the reversal of the interlocutor of the Court of 
Session directing the issue, or, in other words, sustaining 
the action as relevant.” He then proceeds to account for 
this error by the judges’ use of the wrong Reports—a passage 
which I have already quoted in reference to an opinion of 
Erle C.J. 1 have tried to show that there does exist a 
material distinction between the judgment of the House of 
Lords and the opinion of Lord Cottenham, and that those 
who took part in the judgment in the Mersey Docks case 
were not so much misled as the Lord President seemed to 
think. If that be so, then perhaps the House of Lords was 
right in thinking that in deciding the Mersey Docks case 
it did not upset the judgment in Duncan v. Findlater. 
But in any case any remarks made by the Lords in the 
Mersey Docks case were, if not strictly necessary for the 
judgment in that case, as much obiter dicta as, in their 
opinion, the remarks of Lord Cottenham in Duncan were. 
We are therefore driven to the conclusion that one judgment 
of the House of Lords could be upset only by a subsequent 
judgment proceeding on the same facts, and the question 
therefore is—were the facts in the Mersey Docks the same 
as in Duncan? I have tried to show that they were not ; 
and I will now show that that was also the opinion of 
certain learned Judges who gave judgment in Vurtue's 
case. 

The opinion of Lord President Inglis in Virtue was 





IS DUNCAN Vv. FINDLATER NOT LAw ? 215 


concurred in by Lords Benholme and Jerviswoode, and by 
Lord Justice-Clerk Moncreiff; Lords Cowan, Neaves, and 
Deas dissented. Lord Cowan gave three reasons for holding 
that Duncan v. Findlater was still an authority, the second 
of which was in these words :—“I am not: satisfied that the 
Mersey Docks case . . . presented the same state of circum- 
stances as occurred in the case of Duncan v. Findlater, and 
as occur in this case—viz., the entire devotion of the trust 
funds, by force of the statute, to the purposes of the trust— 
viz., the formation and repair of the roads under the charge 
of the trustees.” Lord Neaves concurs generally with Lord 
Cowan, and adds :—‘‘ As zt seems to me the real ground of 
the judgment in the Mersey Docks case was the right of 
property or occupation existing in the parties defenders. 

The ground of decision is that the trusices were proprietors 
of the docks, in which the pursuer’s vessel was injured. It 
is obvious that a shipowner who pays dock rates for the use 
of the dock . . . pays the rates for dock accommodation, 
and he is entitled to expect that reasonable care should be 
taken that he shall not be exposed to danger in using the 
accommodation for which he has paid. That proceeds on 
the footing, not that there is a ground of action for negli- 
gence, but that the trustees, being dock-keepers, have agreed 
to furnish the shipowner with accommodation for his vessel. 
... It is a matter of contract. 

“ But that principle is not applicable to the present case. 
There is no ground of property or occupancy to rest upon. 
The case is a pure case of negligence or fault. I do not 
say whether that is a good ground of liability or not. But 
there is at least a distinction between such a case and one 
which rests on mutuality of contract and on property, and 
such a case cannot be held to decide a case where these 
elements do not exist, to the effect of overturning an authori- 
tative decision pronounced in a case in all respects similar 
to that im question.” Lord Deas’s dissent seems to have 
been based principally on the fact that Duncan v. Findlater 
was a Scottish Appeal, while the Mersey Docks was an 
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English case, although both were decided in the House of 
Lords. This was a ground which Lords Cowan and Neaves 
also touched on, but I have not thought it advisable to 
discuss the point here. 

The conclusion to which all this tends is, that the judg- 
ment of the majority in Virtue v. The Police Commissioners 
of Allow was wrong in so far as it decided that the case of 
the Mersey Docks Trustees v. Gibbs destroyed all the author- 
ity of Duncan v. Findlater. If Duncan v. Findlater was 
not overruled by the Mersey Docks case, then it is still an 
authority, for it has never been suggested that any other 
House of Lords case has overruled it. 

On the merits of the decision in Duncan v. Findlater 
it is needless to express any opinion, since in the view | 
take, the question is no longer open. The sole question is 
whether it is still authoritative, and that question must, I 
conceive, be answered in the aftirmative. 


Joun H. Tarr. 





PRELIMINARY OR DILATORY PLEAS IN 
ENGLAND AND SCOTLAND. 


i on theory and development of preliminary pleas present 
an instructive and important though little known 
chapter in the history of jurisprudence: an importance 
largely due to the fact that, besides their obvious and 
recognised purpose, these pleas have another, unacknowledged 
but nevertheless exceedingly real, result. In every system 
of law both time and money are saved by taking care that 
when a case comes to trial, the record shall bring out 
sharply and clearly the points at issue; that the party suing 
has a case proper for the decision of the tribunal, and his 
adversary a valid defence (if established); that no irrelevant 
matter is introduced, and that all necessary parties are 
before the Court; further, that the Court before whom the 
action is brought is competent to hear and adjudicate upon 
it. It is to the interest of every litigant, and of every 
Court, to secure that these essentials are observed, and this 
is the proper function of preliminary pleas. Unfortunately, 
it was long ago discovered that these pleas, technical in their 
nature and incomprehensible to laymen, afforded a ready 
means to the skilled lawyer of delaying causes really ripe for 
trial, and in many instances of increasing the fees; and in 
proportion as the amount of fees in a cause dwindled, the 
temptation to work them up to a reasonable remuneration 
by means of preliminary or dilatory pleas became practically 
irresistible. 

In England, before the great judicial reforms of the last 
half century, judges avowedly discouraged plaintiffs from 





218 THE JURIDICAL REVIEW. 


coming to the Courts, and practitioners treated an action as 
a game wherein each player's hand was concealed, and 
success depended on technical skill rather than right. Each 
wrong had its special form of original writ directed to the 
Sheriff, and requiring him to command the defendant to 
satisfy the claim or appear in Court; the choice of a wrong 
writ was fatal to the plaintiff’s case, and the defendant was 
allowed Oyer (z.¢., to hear the original writ read in Court), 
in order to found an objection to its tenure. This objection 
to the form of writ was one of the most frequent preliminary 
pleas in the eighteenth century, but rules of Court, in the 
reigns of George II. and George III., abolished the Oyer of 
original writs; 2 Will. IV. ¢. 39 abolished the original 
writ itself, and the Common Law Procedure Act 1852 
provided that no form or cause of action need be mentioned 
in the writ, for which a statutory form was provided; and 
thus one of the largest classes of the old pleas in abatement 
was abolished, and a great gain to the cause of justice 
secured. 

Axother frequent plea—that of mzsnomer—was abolished 
in personal actions by 3 & 4 Will. IV. ¢. 42, and the 
defendant was allowed to apply to have the declaration 
amended by leave of the judge and at the cost of the 
plaintiff, by the insertion of the right name. 

Another very common plea in abatement was that of 
non-joinder of a necessary party, often used where a 
defendant was abroad, or his address unknown to the 
plaintiff, and thus operating unfairly and as a_ practical 
denial of justice. It was therefore provided by the same 
statute, 3 & 4 Will. IV. c¢. 42, section 8, that this plea 
must be accompanied by an affidavit stating the place of 
residence of the omitted party, which must be within the 
jurisdiction, and the Common Law Procedure Act 1852, 
sec. 38, empowers a plaintiff, when such a plea is pleaded, 
to amend the writ and declaration by adding the omitted 
party. 

The above are, strictly speaking, pleas in abatement, 
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their effect being abattre, to break down or remove the cause 
of action. It will be seen that they correspond generally to 
the Scottish pleas:—(1) That the action as laid is incom- 
petent, an improper form of action being used ; and (2) All 
parties not called. 

There are other dilatory pleas not, strictly speaking, 
pleas in abatement, inasmuch as their effect is merely to 
show cause why the defendant should not be compelled to 
answer that particular complaint, or, at all events, not in 
that particular Court. Of this kind is the plea to the 
jurisdiction of the Court, always an extremely rare plea, and 
with regard to which few alterations have been made. 
Comparatively little illegitimate use seems to have been 
made of this plea, at all events in England, partly perhaps 
on account of the tendency of the Courts to assume that 
jurisdietion exists, and that any party who seeks their aid is 
entitled to have a judgment on his case, unless it can be 
shown on the very face of the pleadings that there is no 
jurisdiction. Boni judicis ampliare jurisdictionem. 

Another dilatory plea of the same nature is known in 
England as demurrer (from the French demorrev, to stay), 
importing that the defendant will not go on with the plead- 
ing, because no sufficient case has been alleged against him, 
but will wait for the judgment of the Court as to whether 
he is bound to answer ; in other words he says: “ Assuming 
all your statement is true, it discloses no cause of action or 
no valid defence.” This is equivalent to the Scottish plea 
that the pursuer’s averments are irrelevant and insutiicient 
to support the conclusions of the summons. This is now 
termed in England, “an objection in point of law.” Three 
hundred years ago, Lord Coke spoke in strong disapproval 
of this plea (The Lord Cromwell's case, 1581, 4 Rep. 
p. 14), and this advice remains sound to this day. 

A happy hunting-cround of the old pettifogging attorney 
was the special demurrer—ie., an objection to the form of 
an opponent’s pleading. This was entirely abolished by the 
Common Law Procedure Act 1852, which provided that “on 
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such demurrer the Court shall proceed, and give judgment 
according as the very right of the cause and matter in law 
shall appear unto them without regarding any imperfection, 
omission, defect in or lack of form” (sec. 50). General 
demurrers also (which in Scotland would have been called 
objections to the relevancy), were dealt with at this time, 
and the practice relating to them was improved by the 
pleading rules of Hilary Term, 4 Will. IV. reg. 14, whereby 
a concise form was prescribed in place of the extremely 
verbose forms previously in use. An account of these 
changes may be found in “Chitty’s Practice,” 3rd ed., vol. iii, 
p- 639, et seg. Demurrers are now abolished and a simpler 
procedure substituted by Order xxv. of the Rules of the 
Supreme Court. 

Thus far, then, the policy of the English Courts was to 
curb the exuberance and abuses of preliminary pleas by 
providing means for immediately, or with no avoidable 
delay, rectifying such errors as had crept into the pleadings, 
and, while securing that the case shall come to trial on 


a record bringing out the points at issue clearly and 
concisely, yet providing against undue delay in reaching 
the merits. The method adopted was a gradually increasing 
power of amendment, subject to the leave and authority of 
the Courts, so that a plaintiff should not be compelled to drop 
his writ and begin again de novo, if the mistake admitted of 


correction otherwise. 

It will be seen thus far that the same class of dilatory 
or preliminary pleas were taken in England and Scotland, 
though under somewhat different names. In the history 
of this branch of procedure two opposite principles appear 
to operate most strongly, one being the idea that when 
a party to an action has once committed himself to a 
statement of fact or argument, either of the nature of 
claim or defence, he is irrevocably bound thereby, and must 
stand or fall by that statement; the other being that up to 
the moment of trial the record should remain absolutely 
plastic, and that its form, its statements, and the parties to 
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it, even the very cause of action are susceptible of indefinite 
correction and alteration at the will of the parties. Th 
first of these principles carries with it the risk that the 
statement of the case may assume an artificial and technical 
form, and pleadings degenerate into an utterly conventional 
and unintelligible system, and thus the object of the parties 
will be defeated, and the real issue rarely if ever brought to 
trial. The latter is exposed to the contrary risk that loose 
and vague preliminary statements, uncorrected and uncon- 
trolled, may bring to trial a case with no distinct issues 
formulated, and possibly with no question proper for the 
decision of the Courts. 

It was apparently the consciousness of these two opposite 
risks that led, in Rome, to the establishment of the con- 
venient and highly popular cognitiones extraordinariae. 
Formerly, in England, when a jury was the universal arbiter 
of questions of fact, and a judge the arbiter of questions of 
law, there was a necessity for elaborate technical rules to 
distinguish the one from the other, and preliminary pleas 
were often absolutely essential. But as the tendency in- 
creased to make the judge the arbiter of both facts and law, 
it naturally became necessary to make him complete master 
of the situation—of the parties and the points in dispute— 
without hampering him by technical rules. ‘Thus, we have 
approached more and more to the simplicity of the cogni- 
tiones extraordinariae, and to the curtailing of the pre- 
liminary pleas. 

In Scotland the evil has been less acutely felt, and reform, 
therefore, has been slower and less thorough. There is a 
greater disposition to adhere to the ancient forms of pleading, 
more inclination on the part of the bench to throw upon the 
litigants the task of putting the pleadines into order, and 
to oblige them to abide by the result of their first state- 
ment. Amendments are possible, but they are hampered 
by conditions, and far from being so far-reaching as in 
England. The spirit of the rules at present in force in 
England may be judged from such rules as Order xxi. rule 20 
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of the Rules of the Supreme Court. “No plea or defence 
shall be pleaded in abatement,” or Order xix. rule 26, “No 
technical objection shall be raised to any pleading on the 
ground of any alleged want of form.” 

A good illustration of the modern English method of 
getting a record into fit condition to go to trial, and curing 
defects thereon, is afforded by the case of misjoinder or non- 
joinder of proper parties, Order xvi. rule 11 commences by 
providing that ‘‘No cause or matter shall be defeated by 
reason of the misjoinder or nonjoinder of the parties, and the 
Court may in every cause or matter deal with the matter in 
controversy so far as regards the rights and interests of the 
parties actually before it.” ‘The Court,” says Cotton L.J., 
“should never dismiss an action for want of parties.” (a) 
This power is discretionary and not obligatory, and the rule 
goes on to say that ‘The Court or a judge may at any stage 
of the proceedings, either upon or without the application of 
either party, and on such terms as to the Court or a judge 
may seem just, order that the names of any parties impro- 
perly joined, whether as plaintiffs or defendants, be struck 
out, and that the names of any parties, whether plaintiffs or 
defendants, who ought to have been joined, or whose presence 
before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and 
settle all the questions involved in the cause or matter, be 
added.” Thus the Court can take its initiative, as was done 
in the case of Edison, &c., Company v. Holland (b); or a 
person not a party can move to be added to the record, so 
as to intervene and claim the relief he seeks.(c) Any appli- 
cation of this kind made by a party to the action is made by 
motion or summons in chambers or even in a summary 
manner at the trial of the action. 

With this method of curing the defects of a writ may 
be instructively compared the ordinary Scottish process. 





(a) Faircleugh v. Marshall, 4 Ex. D. 37. 
(b) 41 Ch. D. 28. (c) Watson v. Cave, 17 Ch. D. 19. 
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Assume the action is brought in the name of the wrong 
person as pursuer, or in the name of a person who 
has no title alone to maintain the action; in place 
of the quick and inexpensive summons in chambers and 
addition of the needful party’s name as a matter of course, 
the plea of “ No Title to Sue” is put on the record, and the 
case must then go to the Procedure Roll; but, as there is 
frequently no regular time for taking up this Roll, and when 
it is taken up the cases are not unfrequently passed over if it 
happens to be inconvenient for counsel to appear when the 
case is called, long delays may occur before this plea is 
heard and disposed of. Frequently, after a long argument, it 
is found to be utterly frivolous, the argument in the meantime 
having necessarily gone deeply into the merits in order to show 
whether A B should or should not be a party. Possibly the 
judgment, when arrived at, may be appealed. Assume, how- 
ever, that at last it appears that a new pursuer ought to be 
added. This cannot be done without the consent of the 
defender, and should he refuse his consent, as he very pro- 
bably may, a supplementary action must be brought, which is 
then conjoined with the original action, and the two are heard 
together. Thus a defender, against whom a perfectly valid 
cause of action exists, may postpone the discussion of the 
merits for six months or more, cause considerable expense to 
the pursuer, and pile up the fees of the agents concerned, on 
a ground which is probably merely technical, possibly wholly 
frivolous, and in any case if valid could be rectified in a 
quarter of an hour on a simple application. The strictness 
of the Scots law on this point is well illustrated in the 
speech of Lord Watson in Hislop v. M‘Ritchie’s Trustees (a), 
where, although an action relating to property raised by 
A B, who had no title, with the consent and coneurrence 
of the party who had a complete title, it was held that 
the action must be dismissed for want of title. Again, 
a party who gives his consent and concurrence to an 


(a) 7 R. (H.L.) 95. 
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action, and who is, therefore, presumably interested in its 
result, is not allowed to appeal or lodge a reclaiming note.(q) 
Again, suppose the plea of “All Parties not called” is put 


forward by the defender, and new parties require to be called 
to avoid this plea, and they refuse to appear and sist 
themselves, the only, or at all events the usual, course 
is to raise a supplementary summons against them, and 
when this new action is called it may be conjoined with the 
original, and they proceed as one cause. In M‘Naught v. 
Milligan (b), an action for payment of a partnership debt 
was brought against one partner of a dissolved firm, and 
in reply to the plea of incompetency, the partner said 
he was willing to institute proceedings by supplementary 
summons against any other partners, and the defender 
was called on to disclose the names of such partners, 
But the Lord President said, “I think that would be a 
bad form of procedure. An incompetent action ought to 
be thrown out, and a new action brought,” and accordingly 
the action was dismissed. In a subsequent case, where there 
was no dissolved firm, but the action was insisted in against 
two out of three persons alleged to be jointly and severally 
liable for a law agent’s account, it was held (in spite of pro- 
tests from three of the judges) that the decree so obtained 
was hopelessly bad.(c) It is noticeable that in this case 
the English Orders of Court were appealed to by the 
unfortunate pursuer. In England, the consent in writing 
of the person to be added as plaintiff is necessary, and 
this is reasonable, for an action may conceivably be brought 
by a man of straw on wholly frivolous grounds, and the 
defendant might perhaps apply to have a substantial man 
added as plaintiff, with the sole object of making him, 
without his own consent, liable in costs(d) There is, 
however, no real ground for requiring the consent of the 
defender to the addition of a new pursuer, if we assume 


(c) Nelson v. Watson, 17 R. 608. — (d) See Turquand v. Fearon, 42 Ch.D. 480. 
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settle, as rapidly as possible, the whole matter at issue be- 


tween the parties. If there is a valid claim against a de- 
] 


fender, it is in the interests of justice that such claim be 
established and enforced in favour of the proper parties as 
speedily as possible, and with no avoidable expense; if the 
claim is frivolous or ill-founded, it is in the interest of 
justice that it should be shown to be so by whomsoever it is 
brought, and for ever laid at rest. The defeating of a claim 
merely on the ground that the rules of the game had not 
been strictly adhered to can serve no good purpose, and must 
tend to bring the Courts into disrepute. 

Similarly, if there be a valid claim against A, B, and C, 
but only A and B have been called, there is no valid reason 
for requiring C’s consent to be added as a defender any more 
than there would have been for requiring his consent to be 
sued in the first instance. In regard to alternative claims 
also, there is a difference between English and Scottish 
procedure. In Caughie v. Robertson(a), Lord Trayner 
said: ‘I think it a bad precedent to allow a pursuer to say 
as this pursuer practically does here, ‘1 don’t know which of 
you did the wrong I complain of, but I know one or other of 
you did it.’ I rather think a pursuer is bound to state 
specifically who it was that did him the wrong.” The 
majority of the Court allowed the issue, but rather on the 
ground that both defenders had done the wrong. In Eng- 
land, the result of Order xvi. rule 11 and the case of Child 
v. Stenning(b), is that a plaintiff may join as defendants 
as many persons as he pleases, provided he can allege 
that he is entitled to some relief, or the possibility of some 
relief, though only in the alternative, against each one 
of them, and it is of no consequence though, in making 
out his case, he discloses different and inconsistent causes of 
action against some of them. ‘The convenience to a plaintiff 
of having several claims decided in one action and the relative 
liability of several defendants isobvious. On the other hand, 





(a) 25 R. 1, (b) 5 Ch. D. 695. 
VOL. X.—NO. 2. 
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if the judge is of opinion that the several causes cannot be 
conveniently heard together, he may order separate trials; 
Order xviii. rule 9. 

‘lo take another instance, suppose a claim of some com- 
plexity, in which the defendant knows that the facts are 
wholly against him, but hopes by a policy of delay and 
obstruction to weary out the claimant and induce him to 
accept some compromise before the Court has an opportunity 
of adjudicating upon the merits. He discovers or pretends 
that the claim as formulated does not give him sutfticient 
information to defend himself, or that no sufficient case is 
disclosed against him. In old days in England the practice 
of demurrer would have served his turn admirably ; a skil- 
fully framed and well conducted demurrer would have lasted 
as long and cost as much as an action, and either have 
resulted in the dismissal of the action altogether, without 
ever touching the merits, or after maybe some amendment 
have left the matter precisely where it was at the beginning, 
If litigation be looked on as a game of skill between the 
practitioners engaged, in which the arbitrary rules must be 
strictly adhered to, and, subject to this, any advantage may 
be taken of an opponent’s unwariness, where the clients are 
the pawns in the game and only the costs matter, nothing 
could be more appropriate than the old English system. 
But this view did not commend itself to the nation, and the 
old system has been swept to limbo unregretted save by 
Messrs. Dodson & Fogg and their congeners. In modern 
English practice the defendant would probably apply for 
fuller and better particulars, The application would be made, 
if in the Chancery Division, by a summons in chambers, if on 
the Common Law side, by a summons for directions; as a 
rule, it would be decided by a chief clerk or master, possibly 
with a reference to the judge himself, but if adjourned into 
Court without very strong grounds, only the costs of an 
application to chambers would be allowed.(a) The applica- 





(a) See Briton Medical Association v. Britannia Fire Association, 59 L.T. 888. 











DILATORY PLEAS IN ENGLAND AND SCOTLAND. 227 


tion would be supported by an affidavit, averring on oath 
some positive facts Justifying the application, which thus is 
not mere criticism of the claimant’s pleading. Thus, in an 
action for seduction and debauching the plaintiff's daughter 
the defendant asked for particulars of the acts alleged, but 
this was refused on the ground that he had not denied on 
oath the fact of seduction. Mr. Justice Hawkins said: ‘‘ No 
one knows better than the defendant as to the truth of these 
matters. So, if he wants these particulars let him make an 
atlidavit, and if it appears from it that he knows nothing 
about these charges, he will get particulars.”(a) The whole 
subject is fully and carefully discussed in the case of Sachs 
v. Speilman(b), from which it appears that while every 
facility is given for so amending and altering the plead- 
ings as to bring out clearly the points at issue, and prevent- 
ing the defendant from being embarrassed in preparing his 
defence or taken by surprise, and for doing this cheaply and 
expeditiously, yet the object is always kept in view of reach- 
ing the merits with as little cost and delay as possible, and 
avoiding the technicalities which belong rather to a game than 
to jurisprudence. In this connection, the words of North J. 
are much to the point :—‘‘I do not see how they (the de- 
fendants) can possibly be embarrassed by not obtaining from 
the plaintiff the information they have in their own posses- 
sion. Of course, I can see well enough why they press for 
these particulars. If the plaintiff were obliged to condescend 
upon particulars, and to specify the instances in which the 
defendants have done what he charges them with, the result 
might be that from his imperfect knowledge he would not be 
able to point out in the particulars some cases in which they 
had actually done what he says they have done.” 

If it be alleged in the defence that in consequence of 


some point of law the facts of the claim do not disclose a 
good case, where formerly a demurrer would have been 
raised, an application. may be made in chambers that 


(a) See Thomson v. Birkley, 31 W.R. 230. (b) 37 Ch. D. 295. 
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the point be set down for argument before the hearing of 
the case, but the judge may refuse to set it down ; or if it 
appear that the objection raises the whole merits in the 
action, then the action will take its place in the general list. 
It may also be averred that any pleading is frivolous and 
vexatious, and the Court has inherent power to order such 
pleading to be struck out on the ground that it discloses no 
reasonable cause of action. 

In Scotland, under similar circumstances, the theory of 
the game still obtains to a certain extent. Assume a 
condescendence such as has been described above, one plea in 
defence would probably be “No relevant cause of action.” 
Upon this the case would be sent to the Procedure Roll, 
for there is no chamber jurisdiction, nor any means of 
obtaining a speedy decision on a point of detail, nor of 
obtaining the judge’s assistance in settling the terms of 
the record. The lack of specification would be strongly 
urged, and probably the Lord Ordinary might allow an 
amendment on conditions as to expenses, the defender 
having made no statement, either on oath or otherwise, but 
having merely criticised the pursuer’s claims. Probably no 
indication is given as t. the precise nature or amount of 
the particulars required. After the amendment has been 
made, an opportunity must be given to the defenders to 
answer the particulars now given, but there is no assurance 
that even thus they are satisfied, for though the Lord 


Ordinary may now pronounce the case to be relevant and 
fit to go to proof, the defenders may appeal, and the Inner 
House may possibly consider that further particulars still 


are required, necessitating further answers, and thus the 
game goes on, and the defender’s object of using (or abusing) 
the processes of the Court to weary the pursuer and prevent 
the merits being reached may be attained. 

But the power of amendment actually possessed by the 
Court in Scotland seems to be rather gingerly exercised. 
In Russell, Hope & Company v. Pillans(a), an amend- 

(a) 23 R. 256. 
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ment was refused as incompetent, which went only to the 
statement of a money claim, and which was described by 


Lord Adam (a somewhat conservative judge) who dissented, 
as “necessary for the purpose of determining the real 
question in controversy—viz., the amount of damages due. 
The amendment makes no change in the controversy between 
the parties. The only question raised by the amendment is, 
How are the damages to be estimated ?” 

In further illustration of the superior elasticity of the 
English system may be mentioned the fact that in England 
a decree can be obtained on a counter claim, and that a 
defendant who has a claim over against another person can, 
by means of the third party procedure, bring such person 
into Court and have the whole question adjudicated in one 
action. These matters, however, do not come within the 
scope of preliminary pleas. 

The tendency of the English Courts for the last fifty 
years has been in the direction of the cognitiones extra- 
ordinariae of Roman law, and the most important element 
in carrying out this tendency is the gradually increasing 
utilisation of the judge in helping to mould the record into 
shape. It is the want of this assistance which contributes to 
the abuses of the system of preliminary pleas in Scotland, 
and in all probability these abuses would be curbed and the 
modern practice of the Courts would advance as far in the 
one country as in the other, if only three innovations could 
be introduced, viz.:—(1) A chamber jurisdiction of judges 
giving an easy and rapid means of disposing of minutie ; 
(2) A more active assistance from the Bench in shaping 
a record, implying also a firmer hand in dealing with purely 
frivolous and technical objections; and (3) Fuller powers of 
amendment, especially in regard to adding and striking out 
parties, subject always to the sanction of expenses where 
such alteration was necessitated by the error or carelessness 
of the applicant. 


- 


J. W. Bropir-INNEs. 








INJURIA: ITS SCOPE AND CONCEPTION. 


_ is proposed to discuss in the present paper the nature of 


injuria, the various offences punished under that name, 
and the general principles of liability. The subject is dealt 
with in the Institutes (lib. iv. tit. 4), the Digest (lib. xlvii. 
tit. 10), and the Code (lib. ix. tits. 35, 36). 

The Roman law punished under the generic term 
“injuria” a variety of miscellaneous offences against the 
persons and reputations of individuals. We find included 
within this comprehensive designation—assaults, batteries, 
forcible entries, libels, slanders, and a list of other offences 
calculated or intended to injure a man’s reputation, or to 
lower him in the opinion or esteem of others. The essence 
of injuria consists in a deliberate and wanton attack upon 
the reputation of another, directly, as by means of a libel or 
a slander, or indirectly, by means of any injury inflicted 
with the design, express or presumed, of bringing him into 
disrepute or contempt; in fact, various offences, which in 
English law are regarded as offences swe generis, were 
regarded by the Romans merely as instances of injuria, as 
examples of the different ways in which a man might be 
outraged or insulted. 

Injuria is described in the Institutes (iv. 4 pr.), and the 
Digest (xlvii. 10. 1 pr.), as including everything “quod non 
jure fit,” and appears to cover “ quodcunque quis fecerit vel 
dixerit, ut alium infamet” (D. xlvii. 10. 15, sect. 27). So 
Domat says (Civil Law, suppl., p. 30, 
give the name of iyury to everything that is said, written, 
or done designedly with a view to offend and affront anyone.” 
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Injuries are further stated by Ulpian, following Labeo, to be 
either real, as assault, or verbal, as where a crowd is 
assembled in order to insult someone(a) (D. xlvii. 10. 1, 
sect. 1, “‘ Injuriam autem fieri Labeo ait aut re, aut verbis ; 
re, quoties manus inferuntur, verbis autem, quoties non 
manus inferuntur, sed convicium fit ”). 

Ulpian goes on to divide injuries into those which are 
committed against the person, those which attack rank or 
dignity, and those which are levelled against the reputation 
(ibed., sect. 2, “‘omnemque injuriam aut in corpus inferri, 
aut ad dignitatem, aut ad infamiam pertinere”). The most 
important division is that which distinguishes between 
atrocious and simple injuries; ‘‘atrocem injuriam,” says 
Ulpian, ‘quasi contumeliosiorem et majorem accipimus ” 
(D. xlvii. 10. 7, sect. 7). According to the same authority, 
citing Labeo, an injury is atror by reason of the person 
(persona), as where an insult is offered to a magistrate, by 
reason of the time (tempore), as where a person is insulted 
during the public games, or in the presence of the Praetor, 
or by reason of the act (re), as where someone is struck in 
the face (D. xlvii. 10. 7, sect. 8); Gaius (iii, 225), and 
Justinian (Inst. iv. 4. 9), substitute docus and factum for 
tempus and res. ‘The Institutes (/oc. cit.) mention, in 
addition, the position of the wound (locus vulneris), as 
constituting a circumstance of atrocity, “veluti si in oculo 
quis pereussus sit ;” and Paul (in D. xlvii. 10. 8) enumerates 
not only locus, but also magiuitudo vulueris. It is clear, 
however, that these are merely instances of atrocitas re vel 
facto. Where an injury was said to be “atrox persona,” the 
person regarded was generally that of the individual insulted ; 
but sometimes it was the person of the aggressor that was 
taken into consideration ; “ quaedam injuriae a liberis homini- 
bus factae leves et nullius momenti videntur, enimvero a servis 
graves sunt; crescit enim contumelia ex persona ejus, qui 
contumeliam fecit ” (D. xlvii. 10. 17, sect. 3. Ulpian). 





(a) Domat divides injuries into verbal injuries, injuries by writing, and real 
injuries, “when they strike anyone, or do anything te insult him” (cbid.). 
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A man might suffer an injuria either in his own person, 
or in the person of another—viz., a wife,(@) a child in power, 
or daughter-in-law, whose husband was in power, or a slave 
(where the injury was atroxr, or was expressly designed as an 
insult to the master). But a wife could not suffer an injury 
through the medium of her husband, “ for wives should be 
protected by their husbands, not husbands by their wives” 
(Inst. iv. 4. 2, 3; D. xlvu. 10. 1, sect. 3; 2. 15, sections 
34, 35). 

It followed from this that an injury might be committed 
against three persons at the same time, for if a man insulted 
a married woman who was a filiafamilias, by that one act he 
offered an insult not only to her, but also to her husband 
and father, and was liable to proceedings at the suit of each 
(Inst. iv. 4.2; D. xlvii. 10. 1, sect. 9; C. ix. 35. 2). 

Injuria was regarded as a personal outrage, therefore, if a 
slave was insulted, proceedings could be taken by his master, 
even after manumission (D. xlvii. 10. 29), though the slave 
himself had no remedy (D. xlvii. 10. 30 pr.), “servis autem 
ipsis quidem nulla injuria fieri intelligitur, sed domino per 
eos fieri videtur”(b) (Inst. iv. 4. 3). A person who was 
part-owner of a slave might insult or maltreat him with 
impunity, ‘“‘quum jure dominii id fecerit,” nor could the 
owner of a slave take proceedings against the usufructuary, 
nor the usufructuary against the owner, for any injury to the 
slave (D. xlvii. 10. 15, sections 36, 37). The usufructuary, 
or bond fide possessor of a slave, or the person whom a free 
man served in good faith was not regarded as suffering an 
injury if the slave, or supposed slave, was maltreated or 
abused by a third person, unless the injury was inflicted 
with the express intention of insulting the bond fide 
possessor, &c. (Inst. iv. 4. 5, 6; D. xlvii. 10. 15, sections 





(a) A bridegroom (sponsus) was in the same position as a husband (D. xlvii. 


10, 15, sect. 24). 

(b) In some cases, however, the Praetor punished an injury to the slave ; 
“‘ipsi servo facta injuria inulta a Praetore relinqui non debuit, maxime si verber- 
ibus, vel quaestione fieret ; hoc enim et servum sentire, palam est” (D. xlvii. 10. 15, 
sect. 35. Ulpian). 
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47, 48). This rule must apply to atrocious as well as simple 
injury, for otherwise the position of the usufructuary, &c., 





would be the same as that of the owner. 





Even an hereditas jacens was regarded as capable of 





suffering an injuria, as where, before entry, the corpse of the 





deceased was detained, or a slave belonging to the inheritance 
maltreated (D. xlvii. 10. 1, sections 6, 7). It seems that an 
insult offered by a patron to a freedman or freedwoman did 
not amount to an injury unless it were atrox, “nec enim 
ferre Praetor debet heri servum, hodie libertum conquer- 
























entem, quod dominus ei convicium dixerit, vel quod leviter 
pulsaverit, vel emendaverit ;” but the husband of a freed- 
woman might take proceedings against her patron for all 
save slight injuries (D. xlvii. 10. 7, sect. 2; 11, sect. 7). 
We must suppose that the constitution of Diocletian and 
Maximian (in C. ix. 35. 6) refers to an atrocious injury 
committed against a freedman. The passages in the Digest 
above referred to only speak, however, of the civil remedy, 
and it is possible that in criminal proceedings (to which the 
law in the Code may refer) both atrocious and simple injury 
were punishable. 

Children could only take proceedings against their father 
if the injuria was atrox, and then only if they were sw juris 
(D. xlvii. 10. 7, sect. 3). Intention (dolus) was essential to 
constitute injuria; accordingly, cases of insanity, infancy, 
accident, &c., were excluded (D. xlvii. 10. 3, sections 1-3, 4). 

Accessories (v. Inst. iv. 4.11; D. xlvii. 10. 11 pr., sections 
3-6).—Both principal and accessory were liable. But it 
appears from D. xlvu. 10. 11, sect. 6, that if the accessory 
brought strong moral compulsion to bear upon the principal, 
he alone was liable ; “et si persuaserim alicui alias nolenti, 
ut mihi ad injuriam faciendam obediret, posse injuriarum 
mecum agi.” The passages relate to civil liability, but we 
may assume that the rule was the same in criminal cases. 

Justification and Excuse. 
could be taken against one who carried out the decree of the 
law, or otherwise did what he was legally authorised to do; “‘is, 





No proceedings for injuria 






234 THE JURIDICAL REVIEW. 


qui jure publico utitur, non videtur injuriae faciendae causa 
hoc facere ; juris enim exsecutio non habet injuriam.” Thus, 
a man had no remedy who was taken to prison for disobedience 
to a judgment or order (D. xlvii. 10. 13, sections 1, 2). 

A magistrate was not liable for anything done by him in 
the execution of his office, “ quae jure potestatis a magistratu 
fiunt, ad injuriarum actionem non pertinent” (D. xlvii. 10. 13, 
sect. 6). Buta magistrate was not exempt from liability if 
he acted in malice ; “si quid igitur per injuriam fecerit magis- 
tratus, vel quasi privatus, vel fiducia magistratus, Injuriarum 
potest econveniri” (a) (D. xlvii. 10. 32), and this is also 
implied in 33 ejus. tit., “quia tamen non ea mente magis- 
tratus facit, ut injuriam faciat, sed ad vindictam majestatis 
publice respiciat, actione injuriarum non tenetur.” In English 
law a judge is exempt from liability even if he acts with 
deliberate malice (Anderson v. Gorrie, 1895, 1 Q.B. 668), 
unless he acts extra-judicially, or in respect of a matter not 
within his jurisdiction (Broom, Comm. ch. iii.). 

Mistake was a good excuse, where it led a person to 
believe that he was acting lawfully (D. xlvii. 10. 3, sect. 4, a 
man beating another, under the impression that he was his 
slave), or where it negatived the idea of malice (D. xlvii. 10. 
15, sect. 45, beating slave of A, believing him to be free, or 
to belong to B, 18, sect. 4, insulting a son under power, ora 
wife, in the belief that he or she is swi juris, or a widow). 
But a man was liable for insulting a person unknown to him 
(18, sect. 3), or a filiusfamilias or wife, merely knowing that 
he or she was someone’s son or wife, without knowing whose 
(18, sect. 5, “nam qui haec non ignorat, cuicunque patti, 
cuicunque marito per filium, per uxorem vult facere injuriam”). 
Mistaken identity was, as a rule, no excuse (D. xlvii. 10. 18, 
sect. 3, “si quis putet me Lucium Titium esse, quum sim 
Caius Seius, praevalet, quod principale est, injuriam eum 
mihi facere velle; nam certus ego sum, licet ille putet me 


alium esse, quam sim, et ideo injuriarum actionem habeo ”). 





(a) The magistratus majores could only be sued after their term of office had 
expired (D. xlvii. 10, 32). 
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Consent was a valid defence, ‘ quia nulla injuria est, quae 
in volentem fiat” (D. xlvii. 10. 1, sect. 5; Ulpian, and v. 17, 
pr. 1). 

Injuria was both a civil injury or delict and a crime; the 
civil and criminal proceedings therefor may be briefly men- 
tioned. 

Civil Proceedings.—(1), Under the praetorian jurisdic- 
tion an action for injuries was introduced,(@) in which the 
plaintiff was permitted to assess the damages for himself, 
though the defendant might be condemned in less (G. iil. 
224; Inst. iv. 4. 7). The damages, however, varied accord- 
ing to the rank or position of the plaintiff, and this distine- 
tion of rank was observed, even if the injury was offered to a 
servus communis, so that one co-plaintiff might recover more 
than another, though neither could recover more than one- 
half (or as the case might be) of what he would have recovered 
had he been sole owner (Inst. iv. 4.4 and 7; D. xlvn. 10. 16; 
and Moyle, Just. Inst., vol. i., note on iv. 4.4). (2), Undera 
lex Cornelia, “ passed by Sulla B.c. 81” (Moyle), an action lay 
in respect of assaults and forcible entry of houses, “quod se 
pulsatum quis verberatumve domumve suam vi introitam esse 
dicat” (Inst. iv. 4. 8; D. xlvii. 10. 5 pr.). The damages 
were assessed by the Court (D. xlvil. 10. 37, sect. 1, “ con- 
demnatione aestimatione judicis facienda”). Persons standing 
in certain relations to the plaintiff were disqualified from act- 
ing as judge (D. xlvii. 10. 5 pr., “qua lege cavetur, ut non 
Judicet, qui ei, qui aget, gener, socer, vitricus, privignus, 
sobrinusve est, propiusve eorum quemquam ea cognatione 
affinitateve attinget, quive eorum ejus parentisve cujus eorum 
patronus erit.” Ulpian). 

According to Dr. Moyle, the original object of the Cor- 
nelian law “was the criminal prosecution of the acts of 


violence to which it related, but by gradual usage a civil 


(a) In substitution for the penalties inflicted by the law of the Twelve Tables, 
which were for a limb disabled, retaliation, for a bone broken or smashed, 300 or 150 
asses, according as the injured person was a free man or a slave, for other injuries, 
25 asses (G. ili, 223 ; Inst. iv. 4. 7). 
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action was developed under its provisions.” The same 
authority (citing Paul in D. iii. 3. 42, sect. 1) is of opinion 
that the civil proceedings superseded the criminal prosecution; 


the passage referred to is as follows: —“Ad actionem injuriarum 


ex lege Cornelia procurator dari potest ; nam et si pro publica 
utilitate exercetur, privata tamen est.” Dr. Moyle is evidently 
of opinion that as the civil action under the statute was 
brought “pro publica utilitate,” the criminal proceedings 
thereunder must have been obsolete when Paul wrote. («) 

Criminal Proceedings.—These were—(1) in a judicium 
publicum, under the Cornelian law referred to above; the 
Institutes and Digest refer to the civil action, which supports 
Dr. Moyle’s assertion, that the criminal proceedings under the 
lex became obsolete ; (2), by prosecution extra ordinem (Inst. 
iv. 4. 10, “officio judicis extraordinaria poena reo irrogatur,” 
and Dr. Moyle’s note thereon, D. xlvii. 10. 45, ‘de injuria 
nunc extra ordinem ex causa et persona statui solet ”). 

Criminal proceedings under the Cornelian law barred sub- 
sequent civil proceedings, and so e converso (D. xlvii. 10. 6, 
“Plane si actum sit publico judicio, denegandum est privatum; 
similiter ex diverso.” Paul). 

As Dr. Moyle points out, many cases of injuria would 
amount to homicide, plagium, &c., and in this way might be 
made the subject of criminal prosecution under other /eges. 
It seems that the test of the concurrency of civil proceedings 
and of proceedings in a public prosecution (whether under 
the lex Cornelia de injuriis or otherwise) was—are their 
objects the same? If they are, civil and criminal proceedings 
are not concurrent(b) (D. xlvii. 10. 7, sect. 1; “Atquin solemus 





(a) It appears that proceedings might be taken, under a senatusconsult, against 
a person “qui émcypdupara, aliudve quid sine scriptura in notam aliquorum pro- 
duxerit,” and that these proceedings were necessary when the name of the defend- 
ant was not appended to the defamatory writing (D. xlvii. 10. 5, sect. 10. 6). This 
passage may, however, refer to criminal proceedings. 

(b) This seems, on the whole, the most satisfactory view, though D. xlvii. 10. 
7, sect. 1 (part of which is quoted above) appears prima facie to say that the actio 
injuriarum did not lie where criminal proceedings might be taken under the lex 
Cornelia de sicariis, and not merely that civil and criminal proceedings were 
not concurrent. 
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dicere, ex quibus causis publica s ila, ex his causis non 
esse nos prohibendos, quominus et sisi agamus. Et hoc 
verum est, sed ubi non principaliter de ea re agitur, quae 
habet publicam exsecutionem.” Ulpian). Accordingly, the 
person injured might elect between a publicum-judicium or 
a civil action for injuries, he could not bring both, for the 
object of both the civil and the criminal proceedings was the 
same—viz., the punishment of the injury. Dr. Moyle (on 
Inst. iv. 1. 19) is of opinion that criminal proceedings eatra 
ordinem for a penal delict were a bar to subsequent civil 
proceedings ; the passage he cites (D. xlvii. 2, de furtis, 57, 
sect. 1) relates only to theft, but similar reasoning is applic- 
able to other delicts. Whether the converse rule maak is 
not clear. 

The various offences punished as injuria may now be 
discussed in detail. 

Assaults.— Assaults and batteries of every description were 
punished under the generic name of injuria, which might be 
atroc or not, according to the presence or absence of circum- 
stances of aggravation. Accordingly, the Roman law has 
nothing exactly corresponding to the distinctions drawn by 
English law between common assault, wounding, &c., but 
merely treats the various kinds of assault as species of injuria, 
either atrocious or simple. But assaults with intent to commit 
a crime generally stood upon the same footing as the consum- 
mated crime ; (Dr. Moyle on Inst., iv. 18. 3)—e.g., an assault 
with intent to murder was punished as murder; “in lege 
Cornelia dolus pro facto accipitur ”(a) (D. xlviii. 8. om 

Striking, beating, &c., were punished by the lex 


above referred to; “lex itaque Cornelia . . . dedit actionem : 


quod quis pulsatus, verberatusve, ... sit. Apparet igitur, 
omnem injuriam, quae manu fiat, lege Cornelia contineri. 
Inter pulsationem et verberationem hoe interest, ut Ofilius 
scribit : verberare est cum dolore caedere, pulsare, sine dolore.” 





(a) We may mention here that castration and circumcision were visited with 
the penalties of the lex Cornelia de sicariis. But Jews were allowed to circumcise 
their children (v. ¢.g., D. xlviii. 8. 4, section 2-11 pr.). 
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(D. xlvii. 10. 5, pr. 1. Ulpian). A mere assault, as distin- 
euished from a battery, amounted to injuria; at least, a utilis 
actio was granted therefor, and it was presumably punished 
extra ordinem as well (D. xlvii. 10. 15, sect. 1; “si quis 


yulsatus ( uidem non est, verum manus adversus eum levatae 
| ? ’ 


et saepe territus quasi vapulaturus, non tamen percussit, utili 
injuriarum actione tenetur.” Ulpian). Reference may also 
be made to D. xlvii. 11, de extraord. criminibus, 1, sect. 1 
(smearing a man with filth). 

Libel and Slander.—* The techuical name for libel,” says 
Dr. Moyle, ‘‘is carmen or libellus famosus ; for slander there 
seems to have been no other-term but convicium, which 
includes acts which we should call by other names.”  (1.) 
Slander.—It was actionable to sing anything “quod pudorem 
alicujus laedat ” (D. xlvii. 10. 15, sect. 27). An astrologer, who, 
being consulted as to the fate of stolen property, accused an 
innocent person of the theft, was liable under imperial consti- 
tutions, “injuriarum cum eo agi non potest, sed constitutiones 
eum tenent” (D. xlvii. 10. 15, sect. 13). Reference may also be 
made to C, ix. 35. 3 (constitution of Gordian, falsely asserting 
that a man is an informer), and C. ix. 35. 9-10 (constitutions 
of Diocletian and Maximian; slanderously—infamandi causa— 
calling free persons slaves). (2.) Zebel.—To write, compose, or 
publish anything of a defamatory nature amounted to injuria, 
whether the publication was in ove’s own name, in the name of 
another, or anonymous. A person convicted of this offence 
became intestabilis—i.e., incapable of giving evidence in a 
court of justice (Inst. iv. 4. 1; D. xlvii. 10. 5, section 9, 15, 
27). A senatusconsult (the name of which does not appear) 
provides for certain cases of libel ; ‘‘a senatusconsult subjects 
to the same penalty the producer of epigrams, or similar 
defamatory matter not in writing ;(a@) also anyone who has 
provided for their purchase or sale.” And v. D. xlvii. 10. 
37 pr., ‘‘constitutionibus principalibus cavetur, ea, quae 
infamandi alterius causa in monumenta publica posita sunt, 
tolli de medio.” 





(a) eg., A caricature. 
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Defamatory matter was not privileged by reason of its 
being contained in a petition intended to be presented to the 
emperor, or to a magistrate(a) (D. xlvii. 10. 15, sect. 29). 
An edict of the emperors Valentinian and Valens punishes the 
repetition of a libel ; ‘if anyone—who is himself innocent 
thereof—discovers a libellous writing in his house, in a 


public place, or elsewhere, he must either destroy it before 


someone else discovers it, or reveal its discovery to no one. 
But if, instead of immediately burning or destroying the 
papers aforesaid, he has published them in all their malign- 
ancy, let him know that he is liable to capital sentence, as if 
he were the actual author of the crime” (C. ix. 36). The 
same edict declares truth to be a good defence, and, in fact, 
encourages defamatory publications, if true, and not pub- 
lished in an underhand manner. Truth is, moreover, declared 
by Paul (in D. xlvii. 10. 18 pr.) to be a complete justifica- 
tion; “it is neither right nor just for a man to be condemned 
for injuring the reputation of a guilty person, for it is proper 
and expedient for the offences of the guilty to be made 
known.” (bd). 

It appears from D. xlvii. 10. 1, sect. 4, that it was an 
injury to attack the reputation of a deceased person. (c) 

Forcible entiries.—Forcible entry of a house fell within 
the provisions of the lex Cornelia de injuriis (v. Inst. iv. 4. 8 ; 
D. xlvii. 10. 5, sections 2-5, 23). Certain forms of nuisance 





(a) Domat says (Civil Law, suppl. p. 31, Strahan’s trans.) : ‘“ We are to except 
only the facts which are true, and which it is necessary to lay open in order to 
the decision of the cause.” The old French jaw did not, according to Domat, 
ordinarily recognise truth as a defence (ibid., p. 33). 

(b) Cf. the dialogue between Horace and the lawyer Trebatius (Satires, ii. 1. 
80 ad fin.) :— 

“Sed tamen ut monitus caveas, ne forte negoti 
Incutiat tibi quid sanctarum inscitia legum : 
Si mala condiderit in quem quis carmina, jus est 
Judiciumque. Esto, si quis mala ; sed bona si quis 
Judice condiderit laudatus Cwsare ? si quis 
Opprobriis dignum latraverit, integer ipse 4 
Solventur risu tabulae, tu missus abibis.” 

(c) And it was a constructive insult to the heirs to insult the corpse, or damage 
the statue of the deceased (D. xlvii. 10. 1, sect. 4-27). 
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also appear to have been actionable as injuria (D. xlvii. 10. 44, 


annoying a neighbour by smoke, &c.). These offences would 


seem to fall more appropriately under the heading of offences 
against property. 

Convicium.—This offence, which is analogous to slander, 
consisted in procuring some person or persons to insult 
another by bawling after him in such a manner as to render 
him odious or contemptible, or taking part in such proceed- 
ings (D. xlvii. 10. 15, sections 2-12). The matter 
complained of must not only be defamatory of an ascertained 
individual, but contrary to the standard of good taste 
prevailing in the community generally; “non omnem in 
unum collatam vociferationem Praetorem notare, sed eam, 
quae bonis moribus improbetur, quaeque ad infamiam vel 
invidiam alicujus spectet. . . . Adversus bonos mores sic 
accipiendum, non ejus, qui fecit, sed generaliter accipiendum 
adversus bonos mores hujus civitatis.” It was not necessary 
that the person insulted should be present, “ proinde si quis 
ad domum tuam venerit te absente, convicium factum esse 
dicit.” 

Miscellaneous cases.—A number of acts tending to injure 
a person’s reputation, or to bring him into disrepute or con- 
tempt, may be conveniently treated of together. 

Following about a boy or girl under puberty, or following 
or accosting a respectable female, or causing her companion 
(comes) to leave her, whether by force or persuasion, 
amounted to injuria. No offence was committed if the 
woman was dressed like a slave or a prostitute. The follow- 
ing definitions are given by Ulpian of accosting (appellare), 
and following (assectari), ‘“‘aliud est appellare, aliud 
assectari; appellat enim, qui sermone pudicitiam attentat, 
assectatur, qui tacitus frequenter sequitur; assidua enim 
frequentia quasi praebet nonnullam infamiam ” (Inst. iv. 4. 1; 
D. xlvii. 10. 15, sections 15-23). And v. also D, xlvii. 11, 
de extraord. crim. 1, sect. 2. Other attempts upon chastity 
were also punishable as injuria (Inst. iv. 4. 1; D. xlvii. 10. 9, 
sect. 4; and v. Paul’s definition, “ attentari pudicitia dicitur, 
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cum id agitur, ut ex pudico impudicus fiat,” ‘bed. 10). The 
mere use of disgraceful language to a woman, though not 
“accosting ” in the technical sense, was, nevertheless, injuria 
(D. xlvii. 10. 15, sect. 21). 

Maliciously claiming that a free man was a slave was an 
injuria (D. xlvii. 10. 11, sections 9-12). 

Obstructing or molesting anyone in the course of legal 
proceedings amounted to injuria (D. xlvii. 10. 13, sect. 3), as 
also did the obstruction of anyone in the enjoyment of a 


public right—e.g., preventing anyone fishing in the sea, 


bathing in the public baths, or sitting in the public seats 
of the theatre. Thus, as before observed, the legal con- 
ception of injuria included many cases of nuisance (D. xlvii. 
10. 13, sect. 7). A person committed an injury who 
obstructed or hindered another in the enjoyment of his pro- 
perty (zbed.), as also did anyone who alienated the mind of 
another by the administration of a noxious drug, or by any 
other means (D. xlvii. 10. 15 pr.). 

The following cases of injuria may be enumerated : going 
about in public in shabby clothes, or with one’s hair growing 
long, in order to impeach the conduct or character of the 
accuser in some trial, unless the defendant were some relation 
against whom one could not be compelled to give evidence 
(D. xlvii. 10. 39). 

For a man to carry about the bust of the Emperor, 
invidiam alterius,” was punished with imprisonment, under a 
senatusconsult (name unknown) and a_ constitution of 
Antoninus Pius. Flying, as if for refuge, to the busts or 
statues of the Emperor, was also punishable under a sen- 
atusconsult, “for since the laws afford equal security to all 
men, it was only reasonable to suppose that a man who flies 
for refuge to the statues or busts of the Emperors, does so 
rather to injure the reputation of another, than to protect 
himself” (a) (D. xlvii. 10. 38; xlviii. 19. 28, sect. 7). 


ce 


in 





(a) And v. D. xlvii. 11.5. “In eum, cujus instinctu ad infamandum dom- 
inum servus ad statuam confugisse compertus erit, praeter corrupti servi actionem,,. 
quae ex edicto perpetuo competit, severe animadvertetur.” 

VOL. X.—NO. 2. R 
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Selling the result of a trial, thereby implying that the judge 
had been bribed, was punished by beating with rods (D. xlvii, 
10. 15, sect. 30). Wrongful seizure of property under the 
pretence that the owner is one’s debtor (Inst. iv. 4, 1; 
D. xlvii. 10. 15, sect. 31); advertising a pledge for sale, as 
belonging to a person who is not a debtor (a) ; (D. xlvii. 10, 
15, sect. 32) dunning a person who is not one’s debtor; 
(ebid. sect. 33) dunning sureties for payment, as though the 
principal debtor could not or would not pay, or otherwise 
pretending that the debtor was insolvent (D. xlvii. 10. 19, 
20), were all acts of injuria. 

The seduction of the female slave of another was injuria, 
as also was the fraudulent concealment of a slave (D. xlvii. 
10. 25). The fraudulent concealment of a slave might also 
amount to theft, or plagivum, for in Roman, as in English 


law, the same act was capable of constituting various offences, 
Punishment.(b)—Injuria was, as we have seen, usuall 

> ’ y 

punished extra ordinem; ‘slaves are scourged and restored 


to their masters; free men, if of humble rank, are beaten 
with rods, others are punished with temporary exile, or with 
confiscation of part of their estate” (D. xlvii. 10. 45). The 
author of ribald songs was, according to Dr. Moyle, punished 
with beating to death, under a law of the Twelve Tables. 
Gibbon (in the “ Decline and Fall,” ch. 44) says that the 
author of “libels and satires, whose rude strains sometimes 
disturbed the peace of an illiterate city,” was “beaten with 
clubs, a worthy chastisement, but it is not certain that he 
was left to expire under the blows of the executioner.” 


T. W. MarsHALL. 





(a) Or “offering for sale another’s property under the pretence that one has 
a mortgage over it” (Moyle). 

(b) For the old French law, v. Domat (Civil Law, supplm. p. 33, Strahan’s 
transl.), “slight injuries are punished by obliging the offending party to ask 
forgiveness of the party injured in the presence of a certain number of persons, 
and to make reparation of the damages according to the quality of the offence.” 
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HE law of treason forms the one exception to the 
legal independence of Scotland. Immediately after 

the Union the treason law of England, not only with regard 
to the substance of the law, but also to the method of pro- 
cedure, was, much against the will of the Scottish people, 
imposed by statute upon the whole island, and to be 
acquainted with it the Scottish lawyer, as Hume says, has 
to resort to the books of the law of England. Hume has 


himself given a very complete account of the treason law, 
applicable to Scotland, as existing in modern times. («) 


Hallam describes the old Scots law of treason as “one of 
the most odious engines that tyranny ever devised against 
public virtue.” It certainly contained much that was foreign 
to English ideas, and that indicates the difference of political 
character between the two nations. A few notes regarding 
it may not be without interest. 

The earlier references to treason in the Scottish records 
refer almost entirely to trafficking with the English enemy. 
Robert Bruce was surrounded by traitors, and naturally 
he showed them no mercy. The Register of the Great Seal 
during his reign contains numerous grants to his faithful 
followers of traitors’ lands.(b) Occasionally traitors were 
dealt with wholesale. Thus in the Parliament held at 
Cambuskenneth in November, 1314, shortly after the battle 





(a) Commentaries, vol. i. chap. xavi. 

(b) For example, the charter to James Douglas of the estate of Cockburn, in 
which the subject granted is described as “que fuit quond. Petri Luband. militis 
in curia nostra de prodicione erga nos et Regnum nostrum nuper convicti.” Reg. 
Mag. Sig., Rob. I. p. 3. 
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of Bannockburn, a general Act of forfeiture against the 


enemies of the king was passed.(a) Again, Fordun records 
that “in the beginning of. the month of August, 1320, 
Robert, king of Seotland, held his Parliament at Scone, 
There, the Lord Wilham of Sowlis and the Countess of 
Stratherne were convicted of the crime of high treason, by 


conspiring against the aforesaid king; and sentence of per- 
petual imprisonment was passed upon them. The Lords 
David of Brechin, Gilbert of Malerb, John of Logie, knights, 
and Richard Broune, Esquire, having been convicted of the 
aforesaid conspiracy, were first drawn by horses, and, in the 
end, underwent capital punishment. . . . It so happened, 
also, at the same time, that when Roger of Mowbray had 
been released from the trammels of the flesh, his body was 
taken down thither and convicted of conspiracy ; whereupon 
it was condemned to be drawn by horses, hanged on the 
gallows, and beheaded. But the king had ruth, and was 
stirred with pity; so he yielded him up to God’s judgment, 
and commanded that the body of the deceased should be 
handed over for burial by the church, without havine ‘een 
put to any shame.” (b) 

The briefest review of the numerous cases of forfeiture 
for treason which fill the records of the Scottish Parliament, 
the Privy Council, and the crimina] Courts, while it would 
form an interesting commentary on the political history of 
Scotland, would be far beyond the limits of a magazine 
article. All that can be done here is to sketch briefly the 
development of the statute law. 

The earlier collections of law contain various provisions 
with regard to treason. Thus in the Assise Regis Willelmi, 
c. xxix., it is enacted that “st aliquis convictus fuerit quod 
juste defamatus sit de morte domini Regis vel de sedicione 
regni vel exercitus Regis vel de morte domini sua de quo 
tenet, ipse et heredes sui perpetuo exheredari debent.” 





(a) Act. Parl. Scot., vol. i. p. 464. References to Scots statutes are throughout 
to the Record edition. 
(6) Fordun, Annals, cxxxv. 
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Again, in the Regiam Majestatem it is declared that lese- 


vel cxercitus” is a plea of the Crown, and that persons guilty 
of it are to be punished “non solum facto sed eciam de 
proposito.”(a) The life and limb of the traitor are to be at 
the king’s mercy.(b) He forfeits his lands for himself and 
his heirs.(c) His wife loses the right to her dos.(d) The 
forgery of a royal deed is to be punished as treason.(e) The 
“kyngis traytour” is excepted by the Leges Burgorum from 
the protection of the peace of fairs,(f) and he cannot be re- 
pledged to his lord’s court. (g) 

The first undoubtedly authentic statute of the Scots 
Estates on the subject was passed by the first Parliament of 
James I., held at Perth in May, 1424. It is of admirable 
brevity, —“ Item it is statut and ordanyt that na man opinly 
or notourly rebell agains the kyngis persone under the payne 
of forfautour of lif, landis, and gudis.”(h) The fear of 
England was still strong. In the same reign it was enacted 
that if any of the king’s lieges should pass into England and 
remain there against the king’s will, he should be held as a 
traitor,(7) and that no Scot should obtain protection from 
Englishmen under pain of treason.(/) Under James II. it 
was enacted that “gif ony man as God forbede committis or 
dois treson agaynis the kingis persone or his maieste or risis 
in feir of were agaynis hym,” or holds houses against him, or 
attacks places where he may happen to be, the offender 
should be punished as a traitor.(?) A Scotsman giving 
warning of a Scots invasion of England shall ‘“ furthwithe 
haif the common law, and be hangyt and drawyn and his 
gudis eschet to the king.”(m) No one is to go to England in 
time of war under pain of treason. (7) 





(a) 1 Reg. Maj. c. 1. This is an obvious importation from the Roman law of 
laesa maje stas. These early collections are of course cited subject to all questions 
as to their authenticity. 

(b) 4 Reg. Maj. c. 1. (c) Quon. Att. c. 15 and 32. Leg. Mal. Mak., ¢. 11. 

(d) 2 Reg. Maj.c. 14. (e) 4 Reg. Maj., c. 8. (f) Leg. Burg., c. 86. 
(g) Frag. Coll., c. 18. (h) 1424, c. 3. (t) 1480, c. 19. 

(k) 1436, ¢. 5. (1) 1449, 2 12. (m) 1455, ¢. 2. (n) 1455, ¢. 4. 
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majesty “ut de morte vel seditione domini regis vel regqni 
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In 1487 the Estates passed a resolution by which 
members undertake that “they sal not in tyme to cum 
manteine, fortify, supple, defend, or be advocats nor stand at 
the bar with manifest traitors”(«@)—a curious side-light on 
the stormy politics of the reign of James IIL. 

The doctrine that the vengeance of the law can pursue the 
traitor even beyond the grave was established in the case of 
Robert Leslie in 1540. A summons of treason was directed 
against Leslie after his death, and his widow and children 
were called to hear him forfeited. A question was raised as 
to the competency of such a summons, and the Estates 
unanimously resolved that it was competent. Leslie's body 
was exhumed and presented at the bar of the Court. (b) 
In the first Parliament of Queen Mary the opinion which had 
been stated with regard to this matier was declared to 
be too general, and procedure against the heirs of the traitor 
was limited to certain special heinous cases—notour leasing- 
makers against the king’s person, or for subversion of the 
kingdom, or betrayal of the king’s army. The heirs of such 
persons are to be pursued within five years after the 
decease of the offender, otherwise to be free.(c) 

In 1584 it was declared treason to impugn the authority 
of Parliament,(d) and in 1593 to commit an assault in 
the palace or in the king’s presence. (e) 

Alongside of the law of treason proper, and inextricably 
intertwined with it, there grew up what Hallam calls “ the old 
mystery of iniquity in Scots law,” the statutory offence 
of leasing-making.(f) Hallam describes it as starting from 
James I.’s Act of 1424. It was, however, known to the law 





(a) 1487, ¢. 3. 

(b) The same revolting procedure was followed in the cases of Francis 
Moubray (1603) and Logan of Restalrig (1609), forfeited after death for accession 
to the Gowrie conspiracy. Hume says that Leslie’s was the first case of the trial 
of a deceased traitor, but compare the passage from Fordun, cited supra, p. 244. 
Leslie’s widow and children were assoilzied in 1543. 

(c) 1542, ¢. 13. (d) 1584, ¢. 3. (c) 1593, ¢. 22. 

(f) No clear distinction ever secms to have been maintained between treason 
and leasing making by the old Scots lawyers. One finds the term laesa majestas 
applied indifferently to both. 
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a century earlier. Bruce’s statute “Of conspiratouris and 
fyndaris of new taylis” is in the following terms :—“ Alsua 
the kyng hes statut and defendyt that nane be conspiratour 
na fyndar of taylis or of tithings (rumours) thruch the 
quhilkis mater of discord may spryng betuix the kyng 
and his pepill. And gif ony sic be fundyn and attayntyt als 
sone he salbe takyn and be send to the kyngis prisoun, 







ee cer ga 











said of him his will.” (a) 

By the statute of James [. it is ordained that “all lesing 
makaris and tellaris of thaim the quhilk may ingender 
discorde betuix the king and his pepill quherever thai may be 
gottyn salbe challangit be thai that power has and tyne lyff 
and gudis to the king.” (b) This statute was re-enacted and 
confirmed in 1457.(c) Under James V. the Acts of 1424 
and 1457 were confirmed and ordered to be enforced, with 
the addition ‘‘ that gif ony maner of persoun makis ony ewill 
informatioun of his hienes to his baronis and liegis that thai 
salbe punist in sic maner, and be the samyn panis as thai 
that makis lesingis to his grace of his lordis baronis and 












liegis.” (d) 

The extreme latitude of the language of these statutes 
made them most efficient instruments of arbitrary power, and 
they naturally commended themselves to James VI., whose 
ideas of prerogative and of the sacrosanct character of 
the royal person went far beyond anything that had hitherto 
been familiar to Scotland. In 1584 it was cuacted that 
no one should, publicly or privately, in sermons, declarations, 
or familiar conferences, utter false or slanderous speeches 
against the king, his progenitors, or the council, under 
the penalty of being punished as makers of leasing. (e) 
In 1585 the punishment of death was enacted against who- 
ever should presume ‘“ publictlie to declame, or privatlie 













to speik or wryit ony purpos or reproche or slaunder of 





(a) 1318, c. 21. (b) 1424, c. 22. (c) 1457, c. 37. (d) 1540, c. 18. 
4 (ce) 1584, ¢. 8. This statute was particularly directed against the writings of 
George Buchanan. 
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his Mateis persoun, estait or governament, or to deprave 


his lawis and actis of parliament, or misconstrue his pro- 


cedingis, quhairby any misliking may be moved  betuix 
his hienes and his nobilitie and loving subjectis.” (@) By the 
Act 1594, ¢. 15, the whole of the old statutes against leasing- 
making were ratified and ordained to be published of new, 
and it was further enacted that the hearer and not apprehender, 
concealer and not revealer of leasing-makers, authors of 
slanderous speeches or writings, should incur the like pain 
with the principal offender. (b) 

The operation of these statutes was mainly directed 
against the Presbyterian clergy, who were always a thom 
in King Jamie’s side. They claimed the most unbounded 
latitude of criticism on public affairs. Readers of the history 
of the period will remember some of the conflicts which took 
place between their leader, Andrew Melville, and the king; 
for example, the scene in council narrated by James Melville, 
at which, ‘‘ Mr. Andrew, uever jarging nor dashed a whit, 
with magnanimous courage, mighty force of spirit, and fouthe 
of evidence of reason and language, plainly told the king and 
Council that they presumed over boldly in a constitute estate 
of a Christian Kirk, the kingdom of Jesus Christ—passing by 
and disdaining the prophets, pastors, and doctors of the 
kirk—to take upon them to judge the doctrine and control 
the ambassadors and messengers of a king and council, 
greater than they and far above them.” When Melville was 
ordered by the council to ward himself in Blackness Castle 
for “offensive and sklanderous” language in the pulpit, 
he formally maintained that for anything said in the pulpit, 
even if alleged to be treason, a minister is responsible in the 
first instance only to the judicatories of the Church.(c) This 
defence was of course repelled, and in 1596 a resolution of 
the Estates ordered sheriffs and magistrates to enforce the 
Act of 1594, by stopping slanderous and seditious preaching 
in contempt of the king, and interference with affairs of state 





(a) 1585, c. 1. (b) 159, ¢. 415. 
(c) Register of the Privy Council, vol. iii. p. 631. 
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in the pulpit, and by preventing such preachers from again 
preaching within their jurisdiction. 

During James’s reign various rules were also laid down 
as to the conduct of trials for treason, some decidedly favour- 
able to the subject. Thus, it was enacted that charges for 
treason should be null unless executed by the ordinary 
heralds, pursuivants, or macers.(a) By the “ Act anent the 
Parliament ” of 1587, it was provided that persons accused of 


treason are not to be prevented from employing advocates,(b) 
and by the “ Act for the furtherance and furth setting of the 
Criminali Justice for all the Realme” of the same year it 
was provided that in trials for treason all evidence shall be 


led in Court in presence of the accused, and that counsel for 
the prisoner may be compelled to act.(c) Counsel for the 
recalcitrant ministers seem sometimes to have found them- 
selves saddled with a rather thankless task. Thus, it is 
recorded that, in January, 1606, Thomas Craig and William 
Oliphant, two of the counsel instructed for the defence of 
certain ministers, one of whom was John Welsh, warded in 
Blackness for refusing the king’s jurisdiction, found their 
clients so impracticable with regard to taking their advice, 
that they “ refuised thame thair patrocinye’—returned their 
papers, in short.(d) 

As in the case of petit treason in England, there were in 
Scotland certain crimes which, on account of their atrocity, 
were ordered by statutes to be dealt with as treason. Among 
these may be noted the importation of poison (e), wilful fire- 
raising (f), theft, reset, and stouthreif by landed men, murder 
by a trustee (g), setting on fire of coal-heughs.(/) 

The terms of the sentence in the well-known case of 





(a) 1592, c. 29. By Act 1661, c. 9, it was enacted that a summons for treason 
might be executed by a messenger-at-arms beyond twenty miles from Edinburgh. 
(b) 1587, ce. 16. It was not till a century afterwards that persons accused of 
treason in England had a similar privilege. 
(c) 1587, c. 57, sec. 10. 
(d) Register of the Privy Council, vol. vii. p. 479. 
(e) 1450, e. 1, 2. Cf) 1626,,c;-10. 


(g) 1587, c. 34. (h) 1592, c. 68. 
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Lady Glamis (1537) may be of interest as illustrating the 
form of a sentence for treason under the Jameses :— 

 Sententia Forisfacture reddita prenominatam Jonetam 
Donanam de Glammys, per os Willielna Carwod, sectatoris 
dicte Curie, prout sequitur in vulgari.” 

“ It is fundin be the said Assise, That Jonet Douglas, Lady 
of Glamys, hes committit art and part of the tressonabill Con- 
spiratioune and ymaginatioune of the slauchter and destruc- 
tioune of our soverane lordis maist nobill persone be poysone : 
And for art and part of the tressonable assistance, supple, 
ressett, intercommonyng and fortifying of Archibald, sum- 
tyme Erll of Anguse, and George Douglas hir brethir, Tray- 
touris and Rebellis, in tressonabill maner.—For the quhilkis 
tressonable crimes, the said Jonet Lady of Glammys_ hes 
foirfallit to oure soverane lord hir life, hir landis, gudis 
movable and unmovable: And that scho sall be had to 
Castell Hill of Edinburghe, and thair brynt in ane fyre to 
the deid as ane Traytour. And that [ gif for Dome.”(@) 

Lady Glamis’s fate is grimly recorded by the single word 
Combusta. Male traitors had sentence, as in the case of the 
Master of Forbes, to “be harlyt and drawin trow the cassay 
of Edinburgh and hangit on the gallouse to the deid, and 
quarterit and demanyt as ane traytour.”(b) 

It was under James VI. and I. that some of the most 
grotesque recorded convictions for treason took place both 
in Scotland and in England. They illustrate the difference 
between the laws of the two countries and the iniquity of 
the Scots law better perhaps than cases of more political 
importance. Students of constitutional law are familiar 
with the English cases of Peacham, convicted under the 
Statute of Treasons for censures upon the king contained 
in an unpublished sermon; Owen, convicted for saying that 





(a) Piteairn’s Criminal Trials, i. 191. Lady Glamis’s case is discussed in Sir 
Herbert Maxwell's article, “The Calendar of Scottish Crime,” in Blackwood’s 
Magazine for October, 1897. 

(b) Ibid. 185. Sir James Balfour records that Forbes, notwithstanding his 


sentence, “had the favour to be beheaded and quartered.” 
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the king, if excommunicated by the Pope, might be lawfully 
deposed and killed; and Williams, convicted for writing a 
book predicting the king’s death in the year 1621.(4) These 
atrocious convictions were obtained by tampering with the 
judges, and by what was recognised at the time as a violent 
straining of the law. It was otherwise with such cases 
as those of Archibald Cornwall, town officer in Edinburgh. 
convicted of treason in 1600 for nailing up a portrait of the 
king on the gallows; or John Fleming, who, in 1615, lad 
sentence of death and forfeiture for having said to the 
minister of Cockburnspath, “‘ Feind nor the king shoot to 
dead or the morn, and that he die of the falling sickness.”(b) 
Perhaps the worst that can be said of the law as it then 
stood is that under it these convictions were clearly legal. 
Under the more tyrannical English monarchs there had been 
some strange vagaries in the statutory definition of treason. 
For example, by 25 Hen. VIIL ¢. 22 it was treason not 
to believe Mary illegitimate and Elizabeth legitimate; by 
28 Hen. VIII. ¢. 7 it was treason to believe either legiti- 
mate; by 35 Hen. VIII. ¢. 1 it was treason not to believe 
both legitimate. But at all events the law did define what 
was treason and what was not. In Scotland it did not even 
profess to do so. 

During the civil troubles of the seventeenth ceutury the 
weapons of the treason law were not allowed to rust. In 
1640 the dominant party in the Estates renewed the Acts 
against leasing-makers, especially “all bad counselleris who 
instead of giving his Majestie a true and aefauld counsel, 
hath givine or will give informatioune and counsel] to the 
evident prejudice and ruine of the liberties of this kirke and 
kingdome.”(c) Under the Commonwealth an attempt was 
made at a comprehensive reformation. By two ordinances 
of Cromwell’s, dated respectively 19th January and 17th 





(a) State Trials, ii, 869, 879, 1085. See Hallam’s Constitutional History, 
vol. i. p. 342, et seq. 


b) Arnot’s Criminal Trials, pp. 74, 78. See other cases in Arnot. 
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February, 1653, the crime of treason was defined, wag 
strictly limited to certain specified offences against the Com- 
monwealth, and was made uniform for the three kingdoms, 
These ordinances, with the rest of Cromwell's legislative 
reforms, were swept away at the Restoration. It need scarcely 
be said that during the evil days of Charles IJ. and 
James VII., the treason law flourished apace. The Restoration 
was followed by a whole crop of political trials and executions, 
The records of Parliament for the year 1661 contain two 
significant entries—an Act granting a sum of £50 sterling 
great paines and 


ce 


to Mr John Cunninghame, W.S., for his 
expences In writing, attending, and expeding of summonses of 
treason,” and a recommendation that a special mark of royal 
favour should be granted to the Lord Advocate, Thomas 
Fletcher, for similar services.(a) In 1661 it was declared 
high treason to impugn the king’s prerogative in calling 
and dissolving parliaments, (>) and for subjects to rise or 
continue in arms, to maintain forts or garrisons, or to make 
peace or war with foreign Princes or States, or among them- 
selves, without the king’s authority. In the following year 
it was made treason to enter into leagues and bands against 
the king, or to take up arms under pretence of reformation, 
or pretending the king’s authority, or to suspend him from 
the royal authority, or to put limitations on the obedience 
and allegiance of subjects.(c) The posterity of traitors were 
declared incapable of enjoying honours or possessions in 
the kingdom, (d) and in 1669 it was enacted that persons 
cited for treason and failing to appear might be proceeded 
against as if present.(e) 

The “ Act concerning the Regulation of the Judicatories” 
of 1672,(f) which established the Court of Justiciary in its 


(a) The documents in the more important of these trials will be found in the 
Appendix to Vol. vii. of the Folio Acts. The summons against Johnston of 
Warriston, which was signeted 19th November 1660, is specially interesting as 
containing a recital of the treason statutes which were then regarded as being in 


force. 
(b) 1661, ¢. 7. (c) 1662, c. 12. 
(d) 1663, ¢. 73. (e) 1669, . 17. (f) 1672, ¢. 40. 
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modern form, contained among other enlightened provisions 


one to the effect that “in all criminal pursuits the defender or 
his advocate be always the last speaker,” but ‘“‘cases of rebellion 
against the king” were specially excepted from this indul- 
gence. The Act 1681, c 2, declared the doctrine of divine 
right in its extreme form, and made it high treason to 
endeavour to alter or suspend the hereditary succession to 
the Crown. In the same year, after the death of Archbishop 
Sharp, it was made treason to assert that it is lawful to kill 
any man upon difference in opinion, or because they have 
been employed in the service of the king, or of the Church, 
as it is presently established by law ;(@) and in 1686 it was 
made treason to take or own the Covenants,(b) or to refuse 
to disown the “late traiterous proclamation ”—z.e., the 
Sanquhar Declaration.(c) The climax was reached by an 
opinion of the Lords of Session that it was treason to 
conceal private thoughts in relation to points of treason, 
an opinion which was declared illegal by the Claim of 
Right. (@) 

Among the acts which were declared to he treason 
after the Revolution may be noted communicating with 
James VIJ., impugning Queen Anne’s authority, title to the 
Crown, or exercise of the Government (e), disowning the 
authority of the existing Parliament(/), impugning the 
authority of the meeting of estates in 1689, or attempting 
to alter the Claim of Right, administering the coronation oath 
without the appointment of Parliament, or acknowledging 
anyone as sovereign before the taking of the oath. 

The Scots treason law was now nearing its end. The 
“old mystery of iniquity” had been robbed of its terrors by 
the Act 1703, c. 4, which recites the acts by which leasing- 





(a) 1681, ¢c. 81. (b) 1685, c. 5. (c) 1685, c. 29. 

(d) Perhaps the most iniquitous conviction of these reigns was that of the 
Earl of Argyll, who, in December, 1681, had sentence of death as a traitor and 
leasing-maker for having taken the Test with the qualification “so far as it is 
consistent with itself and the Protestant religion.” It was on this sentence that 
he was executed after his insurrection in 1685. 

(e) 1702, c. 1; 1703, ¢. 1. (f) 1702, ¢. 4. 
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making had been made a capital crime, and restricts the 
punishment thereof to an arbitrary penalty, on the preamble 
that ‘‘ the said laws have been lyable to streatches, and that 
in respect of their generality and the various construction 
which the same may admit, they may be as to the foresaid 
capital punishment of dangerous consequence.” Before long 
they passed into desuetude. 

The last trials for treason which took place under the 
Scots law were the abortive proceedings against Stirling 
of Keir and the others concerned in the Jacobite affair 
of 1708. 

Article XVIII. of the Treaty. of Union, which guarantees 
the preservation of the law of Scotland, contains a proviso 
“that the laws which concern public right, policy, and civil 
government may be made the same throughout the whole 
United Kingdom.” By the “ Act for Improving the Union of 
the Two Kingdoms,” 7 Anne, c. 21, it is declared “ that such 
crimes and offences which are high treason or misprision of 
high treason within England, shall be construed, adjudged, 
and taken to be high treason and misprision of high treason 
within Scotland; and that from henceforth no crimes or 
offences shall be high treason or misprision of high treason 
within Scotland but those that are high treason or misprision 
of high treason in England.” The Act further provides that 
the penalties of high treason shall be the same in both 
countries, and that the methods of trial in Scotland shall 
be assimilated to those of England. The trial of treason is 
made competent to any commission of Oyer and Terminer, 
provided that three of the Lords of Justiciary shall be in 
such commission. Prosecution is to take place, not at the 
discretion of the Lord Advocate, but upon a bill found by a 
grand jury, summoned and impanelled according to the 
forms of the law of England, and the petty jury is to consist 
of twelve persons, as in England. Trial in absence of the 
accused, or after his death, is abolished. 

The change was undoubtedly a vast improvement from 
the point of view of the subject. In the language of Hume 
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it “communicated to us the benefit of a different and far 
more improved system of treason law, wherein moderation 
and precision are happily united with a high degree of vigour.” 
But, like all the changes then introduced from he-south the 
Tweed, it was received in Scotland with jealous suspicion. 

In September 1718 a commission of Oyer and Terminer 
was opened at Perth for the trial of some of the Jacobites of 
the 15. It was a hopeless fiasco, It sat at Perth, at 
Dundee, at Cupar, and finally at Kelso. Most of the bills 
presented were ignored by the grand juries, aud not a single 
conviction was obtained.(@) The Government seems to have 
been perfectly justified in removing, as it did, so many Scots 
prisoners to England for trial after the ‘15 and the ’45, al- 
though its action was at the time bitterly resented as an 
invasion of the judicial independence of Scotland. 

After the Jacobite insurrections, some important questions 
of heritable right were raised in connection with the applica- 
tion of the English rules of forfeiture to Scots entailed estates. 
To go into these would unduly extend the limits of this article. 
They will be found concisely discussed in More’s Notes to 
Stair, Inst. vol. i. p. exci, and in Hume’s Commentaries, 
vol. i. p. 547. The leading case was Gordon of Park. 

The political prosecutions at the end of last century 
generally took the form of indictments for sedition. A 
miserable creature named Watt, a government spy, who was 
false to his own treacherous trade, was convicted and 
executed for treason in 1794. He scarcely deserved to be 
tried for high treason, though he most unquestionably de- 
served to be hanged. 

The only commission of Oyer and Terminer which, has sat 
in Scotland during the present century was that which tried 
the misguided leaders of the abortive radical insurrection in 
1820. Its proceedings were very fully reported at the time 
by Mr. C. J. Green.(b) He printed at length all the papers 


of the Court, from the original commission onwards, and his 


O 
o 





(a) See Hill Burton’s History of Scotland, vol. viii. p. 337. 
(b) Trials for High Treason in Scotland, 1820, reported by C. J. Green, 3 vols. 
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three volumes contain an ample mine of information regard- 


ing the procedure of this exotic tribunal. 

The Treason-Felony Act of 1848(a) covers most of the 
ground of the old law of treason, and will probably be 
sufficient to deal with any such treasonable practices as are at 
all likely to occur in Scotland in the future. A somewhat 
curious anomaly was created by the passing of the Felony 
Act of 1870.(b) By that Act the consequences of forfeiture 
and attainder following upon a conviction of treason are 
abolished, as well as the old barbarities of execution. The 
Act, however, does not extend to Scotland. So it is just 
possible that we may yet see a Scots traitor sentenced to be 


hanged, drawn, and quartered. 
Witiram K. Dickson. 





(a) 11 & 12 Vict. c. 12. (b) 33 & 34 Vict. c. 23. 








[The Reviews of Books and Notes of Decided Cases are unavoidably 
held over until July.] 








PRISONERS AS WITNESSES. 
II. 


N examining the grounds stated by those who are in 
favour of the proposed change in the law, I find that 
without exception they all treat the matter from the point of 
view that the trial of a person accused is a suit between 
parties. They point out that the law by which persons 
interested in a civil suit were excluded from giving evidence 
has been abolished, and ask why the same thing should not 
be done in regard to criminal proceedings. To use the words 
of Mr. (now Justice) Darling, “a man charged in a criminal 
Court should be in the same position as to giving evidence 
as he would be if he were charged for the act in the Civil 
Court, and it was not easy to see how any logical distinction 
could be drawn.” Then Mr. Pitt Lewis says, “ Why should 
not the evidence of both parties be rendered admissible in 
criminal cases, just as it is now in civil cases?” He speaks 
of the accused as “an interested party,” and he says that no 
argument which was used regarding civil cases “fails to be 
equally cogent upon the question whether similar evidence 
should be admitted in criminal cases ?””—7.e., the evidence of 
a party. Sir James Stephen also speaks of a criminal trial 
as being ‘‘a question between party and party.” Now, I ask 


to be forgiven by those who thus argue, some of whom are 

my own friends, for saying that this style of argument is of 

the “easy triumph” order, but will not stand examination. 

The opponents of the measure are challenged thus: “Can 

you deny that the prosecutor and aceused are parties to a 

suit?” and, of course, we cannot. ‘Then they ought to be 
VOL. X.—NO. 3, s 
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in the same position as parties to any other suit,” is put 
forward triumphantly as a necessary logical sequence. But 
it is not so. Although a criminal prosecution and a civil 
action are both suits, in respect that in each there is a suitor 
who is demanding something of the legal executive, and one 
defending who asks that it be not granted, they differ funda- 
mentally, and the rules of procedure that apply to the one 
in no way apply to the other. While it is the fact that the 
accuser and the accused in a criminal case are parties to a 
suit, it is not true that either of them is a litigant in the 
same sense or to the same effect as is the case in civil pro- 
ceedings. The accuser is not seeking to establish any right 
of his own or to obtain a judgment which will affect his 
person or his estate favourably. The accused is not defending 
himself from being ordered to give to the accuser property, 
or to submit to any right personal to the accuser being 
awarded to him. The accused has no choice of fulfilling the 
Scriptural injunction to “agree with thine adversary quickly.” 
There is no question of conflicting rights which can be 
adjusted between them. He and the person whom he is 
said to have injured cannot agree and settle the dispute 
between them. No judgment can go by default in absence 
of the person indicted, nor can parties control the result to 
the accused. If there is a conviction, what is to follow is 
not in the hands of the parties at all. The final disposal 
of the case is a disciplinary dealing which is in the discretion 
of the Court, or is prescribed by statute, and it is only 
towards such discipline that the proceedings are directed. 
It is not a case of the State acting as the arbiter of civil 
disputes, that they may be decided peaceably and finally by 
authority, instead of being settled by personal combat. The 
State does not take up a disputed matter of private right 
where a person is accused of crime. On the contrary, the 
whole enquiry from first to last is directly a State proceeding. 
It is whether private rights shall be put aside, forcibly put 
aside, and the accused dealt with as one whose individual 
privileges are to be taken away. The State claims the power 
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in criminal proceedings to deprive a citizen of his rights, to 
forcibly confine him, to forcibly bring him to trial, and, if the 
case can be proved, to have him forcibly treated as a male- 
factor, as one who has no rights for the time being. The 
right is claimed, not to make him yield what is civilly due 
as between citizen and citizen, but to take from the citizen 
what civilly he has an inalienable right to defend, estate 
which is his own, his liberty which is his birthright, his 
labour which is his to utilise as he pleases, and it may be his 
life, which as a citizen he wouid ve entitled to defend, even 
though in doing so he should kill his assailant. It is the 
law of foree—literal force—asserted by the State against the 
individual citizen for the good of the commonwealth, to 
the forfeiture, in greater or less degree, of those rights of 
which in ordinary circumstances he is entitled to invoke 
the aid of the State to defend him in his possession. What 
the State does to him—from the moment of his apprehension 
until the conclusion of his trial, or the completion of his 
punishment if he is convicted—is an outrage in itself, 
justifiable only by there being probable cause at first for 
assuming his guilt, and in the later stage certainty that his 
guilt has been established by his accuser. So much is this 
the case, that the accuser who is the cause of the prosecu- 
tion, is not, if it be unsuccessful, in the position of one who 
imputes to another disgraceful conduct which he is unable to 
prove. If one citizen says of another that he has done a 
discreditable act, such as seducing a virtuous woman, or 
writing a scurrilous anonymous letter, or any other offence 
against good morals, he must answer for the statement as 
being slanderous, unless he can prove that it was true, 
and therefore no slander. He is liable even although he 
had reasonable grounds for suspicion. But if anyone accuses 
another to the authorities as being guilty of a crime against 
the law, he is protected from an accusation of slander, 
even although the proof of what he alleged may fail, 
provided he had probable cause for what he did. He is 
presumed to be acting, not for personal ends, but in fulfil- 
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ment of duty to the State, and is not liable in damages 
unless he acted without having probable cause. No matter 
how malicious he may have been, if he had probable cause, 
he cannot be held liable for slander, although the proof may 
be insufficient to establish the truth of the accusation. 

The difference between a suit and a prosecution is further 
illustrated by the personal character of the proceedings. The 
latter is not a suit in which a demand is made that the person 
defending shall be ordered to act in a particular way—to 
pay, or to remove from lands, or to sign a document. As 
already pointed out, it is something that is to be done to 
him that is in question, a penalty to be inflicted on him 
contrary to his natural rights, a forcible disciplinary deal- 
ing with his estate or person, or both. “He ought to 
suffer,” is the raison détre of the whole proceeding. As 
it is expressed in the old Scots form of indictment: 
‘All which being found proven, . . . you ought to 
suffer the pains of law.” ‘This is not language suitable 
to a civil litigation, which has nothing to do with punish- 
ment. Such a litigation is intended to send both parties 
from the Court, each with his personal rights un- 
touched and unimpaired. It only ascertains what they 
are. And, accordingly, in a civil suit there is appeal from 
one Court to another, or a right to have the case sent 
before a second jury if there has been a wrong verdict, 
either because against the weight of the evidence, or because 
contrary to law, or because of excessive damages being 
given. This right exists in all cases of importance, in direct 
contrast to criminal proceedings, where it is only in minor 
cases that there is appeal, and that only on legal questions, 
there being no power of obtaining a new trial or of reviewing 
at law any matter, unless the judge sees fit to certify it for 
the opinion of a fuller Bench. And no question can be 
taken to the ultimate Court of civil appeal, the House of 
Lords. The verdict of a jury in a criminal case is final as 
regards the operation of the law of the land. So strictly 
is this true, that even in those cases in which, from the 
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: inevitable weakness of human institutions, miscarriages take ' 
P place, and are afterwards discovered, a free pardon from the 
Sovereign in the exercise of the right of royal clemency is 


the only remedy for the wrong innocently done through the 
legal machinery of the State. Those, therefore, who are 
opposed to the change in the law which is in question, must 
be excused from accepting the supposed analogy of civil 
proceedings. There is none. 

But there is another argument brought forward, also of 
the order of triumphant demonstration. It may be called 
the “ get-at-the-truth” argument. Mr. Pitt Lewis speaks of 
“the great a priort principle that the discovery of truth is 
the great object which should be aimed at by all Courts of 
Justice, whether civil or criminal,” and he goes the length of 
calling this “the sole end for which Courts of Justice exist,” 
and quotes Jeremy Bentham in support of it. Here again 
there is truth in what is said, from a philosophic standpoint, 
but it does not advance the consideration of the practical 
question at all. Many modes of conducting judicial pro- 
ceedings, which would now be repudiated with horror, such 
as the boot and the thumb-serew, could have been and 
were defended on the same ground. They were honestly 
believed to be means for ascertaining the truth. The end is 
right, it is the means that are in question. If the means 
ean be justified, there is no need to lay weight upon the end 
in view. If the means are not in themselves what fair 
dealing demands, the end, however good, cannot justify them. 

The truth is that the question is a much more complex 
one than is generally supposed, and cannot be settled by 
appeals to general doctrines. They are something to 
flourish in a debate, but they do not afford anything of 
the nature of a touchstone. The “discovery of truth” must 
mean, as applied to judicial proceedings, the obtaining of a 
just result, in so far as fallible human wisdom can secure it, 
by the means found to be most fair, and least likely to lead 
to the scandal of persons, whether innocent or guilty, being 
convicted of offences which they are not proved to have 
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committed. If a mode of endeavouring to ascertain truth 
may lead to convictions which are not just, and, therefore, 
are not “of the truth,” it is only in name a mode of 
ascertaining truth. Trying to get at the truth is one thing, 
ascertaining it with certainty is another. After all it is the 
final result that must be looked to, not in each individual 
case, but in the aggregate of cases. And it may be con- 
fidently said that a system which results in about 89 per 
cent. of convictions, and raises no substantial complaint, 
must be as efficient for ‘‘ascertaining truth” as can be 
looked for in the conduct of human affairs. Has the State, 
has Society any interest, as regards the suppression of crime 
to desire additional means of “ ascertaining the truth” ? 

But this last-mentioned ground for making the proposed 
change is now given up. Since the above was written, the 
promoters of the Bill have definitively abandoned their 
plea that the change is necessary for “the conviction of 
guilty persons.” The Attorney-General in the recent debate 
disavowed it expressly. The question is therefore now 
limited to this, whether the Bill ought to be passed in the 
interests of those persons accused who are not guilty? This 
narrows the enquiry very considerably, but it by no means 
lessens the very serious general importance of the proposal. 
Because, although ostensibly it is now based solely on the 
claim of the innocent prisoner to have the change made, it 
cannot but affect the whole range of criminal prosecution. For, 
while it is not proposed by the Bill that the prisoner should 
be a compellable witness, it is as certain as anything can be 
in human affairs that in ninety-nine cases out of a hundred 
the failure of an accused person to tender his evidence will 
absolutely seal his fate, whether the evidence for the prosecu- 
tion be conclusive or not. That would be, of course, a 
result indefensible in strict logic, but the fallacy would not 
present itself to the average mind of a common jury. I go 
further and say that if it were presented it would be rejected, 
consciously or unconsciously, by the ordinary juryman. As 
an experienced chairman of Quarter Sessions has said :— 
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“To suppose that to make it optional for anyone to give 
his evidence upon oath is less than a compulsion to do 
so, is to give very little credit to the intelligence of a 
jury.” 

Some of the supporters of the Bill see this clearly, and 
are candid enough to admit it. Thus Mr. Pitt Lewis speaks 
of a large class of persons “ who would probably be acquitted 
under the law as it now exists, but who would certainly be 
convicted under an amended law, allowing prisoners to be 
witnesses.” Why would they be convicted? Plainly 
because they, having the option, would decline to be 
examined, but the mockery of the option would be shown 
by their exercise of it being held to corroborate the 
case against them. In a word, insufficient evidence would, 
under the proposed law, be held sufficient. Thus, it is 
tacitly avowed that in future the accused is not to have 
the benefit of the presumption which the fair character of 
our mode of procedure has always accorded to him. He is 
to be convicted on presumptions not amounting to conclu- 
sive evidence. It is told of the Chief of the Police in Paris 
that he said to an Englishman who was praising the mode of 
procedure in this country, “ But your system would never do 
with us. You sce, you proceed upon the principle that a 
man is innocent until he is proved to be guilty. We pro- 
ceed on the assumption that an accused person is guilty 
until he is shown to be innocent.” I am certain that if the 
average citizen of this country understood that our just 
principle above expressed is to be set aside by a Bill, 
which he fondly imagines is one not touching any principle, 
and only relating to detail procedure, he would at once call 
upon his representatives to reject that Bill. But this is 
exactly what the Bill in question will bring about, whatever 
may be the intention of its promoters. I do not doubt that 
most of them would indignantly say no. But that this 
would be the effect of the Bill was in substance candidly 
admitted by the late Sir James Stephen, a man too honest 
not to put down whatever he saw to be the natural 
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sequence of what he was advocating. I give his own 
words :— 

“If the change in question should be made, it would, 
I think, be necessary to modify the old doctrine about prov- 
ing beyond all reasonable doubt the guilt of an accused 
person.” (The italics are mine.) 

He goes on to give a reason for this view, that if the 
prisoner could get up a plausible story, he would swear to it, 
and get others to do so. I do not quite see the force of the 
reasoning, for if the story appeared to be true it ought to 
be believed ; if it did not, then it would not be believed, and 
would be rejected. But the important and painful fact is that 
it is suggested with what might almost be termed “brutal frank- 
ness,” that first of all we are to alter our law of evidence, and 
then in order to make the altered law work, we are to place an 


accused person in a worse position as regards legal presump- 
tion than he was before. If this is right, then it would be 
right for the legislature to declare what Sir James Stephen 


proposes shall be adopted as “‘ judge-made” law —“ that it 
shall not be necessary to a conviction for crime that the 
prosecutor shall prove the guilt of the accused beyond all 
reasonable doubt.” I say “‘ judge-made ” law, for it is incred- 
ible that it should become statute law. If the promoters of 
this Bill will insert a clause in it to give effect to Sir James 
Stephen’s corollary, its opponents need have no fear of the 
Bill passing till Great Britain’s justice is regulated by Anglo- 
Saxon Dantons, Robespierres, and Fouquier-Tinvilles, instead 
of being, as it is now, in the hands of fair-play British juries, 
whose attitude towards the prosecution is, ‘“ Prove your 
case.” ‘They expect and rightly expect that the prosecutor 
shall make the opposite scale kick the beam before they can 
be asked to convict. [It would be very surprising if any of 
the friends of the measure were to try to recommend it to 
the Houses of Parliament by frankly stating as one of its con- 
sequences the abolition of the “Prove your case” attitude 
of mind. Mr. Pitt Lewis speaks of our present mode as 
“conducting cases in a one-sided fashion,” and boldly says that 
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if this Bill were passed, “the very reason for the attitude of, 
impartiality which a prosecuting counsel is now bound to 
assume would, to a large extent, cease to exist.” He seems 
to think that this is a strong argument in favour of the 
change. It comes to this, that he accepts with satisfaction 
a Bill as being “To Protect Innocent Prisoners,” one 
practical result of which will be that a counsel who prosecutes 
innocent prisoners will be less impartial than he is now, and 
he sees no reason why he should not act ‘“ as if he were 
fighting a case at nisi prius.” One cannot but be grateful to 
the promoters of the measure for their frankness in practi- 
cally avowing these views. But it is difficult to under- 
stand how those, whose professed sole aim is to protect 
innocent prisoners, should be in favour of abolishing the pre- 
sumption, of which our race as a liberty-loving people are 
justly proud, that every citizen charged with crime is entitled 
to be dealt with on the assumption that he is innocent until 
his accuser discharges the burden of proving that he is guilty, 
and of encouraging the prosecutor, who represents public 
and not private rights to act as a combatant striving to 
gain his ends, and not as a servant of the State doing a 
duty for it. That duty inevitably attacks the rights and 
liberty of the individual citizen, but in the performance 
of it there should be nothing of the partisan. An innocent 
prisoner under a law which allows of a conviction on evidence 
not establishing guilt beyond reasonable doubt, and prose- 
cuted by one who is encouraged to throw off the mantle 
of impartiality, may be expected to run risks of conviction 
(even if he can give evidence), which at present he has no 
cause to fear. As regards the latter point, it must be remem- 
bered that at present the prosecutor is not tempted to 
struggle for a triumph. If he feels that he has done his 
duty, he has no desire for a conviction, should the jury think 
the evidence insufficient or doubtful. For that he has no 
responsibility. But if it be once established that a criminal 
trial admits of a conflict of wits between prosecutor's counsel 
and the accused, personal considerations will come in, there 
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will be the element of combat, and the natural inclination to 
dread defeat as involving ridicule, the shrinking from which 
is a more potent influence with weak humanity than is 
generally supposed. And this leads to the question as 
regards the conduct of a criminal case—if a prisoner be a 
competent witness, is he to be exposed to be treated as an 
ordinary witness? Js cross-examination to be exercised upon 
him as it is upon others? Some of the promoters of the Bill 
see no reason why it should not, others say it should not, and 
others say that it would not. It is difficult to see any prin- 
ciple upon which a person accused, if he is allowed to give 
evidence, should not have his evidence tested in the same man- 
ner as is done in the case of other witnesses. And if it is to be 
tested at all, how can there be any limit which does not 
apply to other witnesses? The promoters of the Bill waive 
this matter aside. They say that the prosecutor will not do 
it, and if he seeks to do it the judge will stop him. But why ? 
Because the judge will stop what is unfair. But what is 
unfair? Is what would not be unfair in the case of an 
ordinary witness, unfair in the case of a prisoner tendering 
himself as a witness? It is impossible to give any definitions 
of what is fair in the one case, or is unfair in the other. In 
point of fact, under the Statutes under which prisoners may 
be examined, we are assured by Sir Herbert Stephen that 
cross-examination is often pressed very hardly. Is this point 
to be left without any statement of principle of law, to be 
settled by the judge according to the feeling of the moment ? 
A judge can interfere to prevent what is incompetent or 
irrelevant, but how can he interfere with cross-examination 
because it is severe and searching, on the ground that the 
witness under examination is the person accused? Surely if 
he is a witness, every test that another witness may be sub- 
jected to must be permissible in his case. How can the judge 
refuse it, if a strong counsel insists on his right? How is the 
accused to be protected if the judge himself falls before the 
temptation to press the accused, as we are assured Judges some- 
times do under the special Statutes, and as we know is done 
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in all countries where the ancient system of interrogation is , 
still practised? It must be remembered that the interroga- 
tion of persons accused came down to us from more or less 
barbarous times. Mr. Pitt Lewis reminds us of the fact that 
it was used by Pontius Pilate, a rather ill-chosen instance of 
procedure supposed to be favourable to an innocent prisoner. 
We abandoned it about the end of the seventeenth century, 
probably because we entered then upon a period when the 
liberty of the subject began to assume a strong position in our 
system of government. For two centuries we have held the 
honour in all the world of having the fairest system of 
criminal procedure that has ever been known. It has been the 
rule for nearly two hundred years that the prosecutor must 
prove his case, and that the accused cannot be called upon to 
testify against himself. But if the law of evidence by which 
he is at present protected should be altered, he practically 
must tender himself, and every question on matters pertinent 
to the issue must be answered, or the accused will have to take 
the consequences, which, whether these be logical or illogical, 
will be inevitable. Not only every judge in the Supreme 
Court, but every local judge, police magistrate, and justice of 
the peace will be in the position that he may have to deal with 
keen prosecutors whose questions may be legally competent, 
but such as he thinks amount to hard pressure, he having no 
statable or legal ground for interfering. That is a position in 
which no judge should be placed. But the promoters of the 
Bill, when faced with the difficulty, throw it all upon the 
judge, who must be, in the great majority of cases, more or 
less untrained, and even if trained, being of like passions 
with other men, may not be able without the help of legal 
definition to guide himself in a difficult situation. If the 
promoters of the Bill will try to formulate in what particulars 
the examination of a prisoner is to be restricted as dis- 
tinguished from that of an ordinary witness, they will find 
it an impossible task. It is an easy way out of the difficulty 
to throw it all—without definition—upon the unfortunate 


judge. But what is the poor judge to do, if the prosecutor 
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meets him with Mr. Pitt Lewis’ favourite plea that Courts of 
Justice are for the ascertainment of truth?“ My Lord, I wish 

to get at the truth, and I submit that the question is com- 

petent,” cannot be met by saying “ It is competent, but I take 

upon myself not to allow it.” Even the jury might resent this, 

to the prejudice of the accused. This difficulty is one of 

great magnitude, and therefore it is the practice of the most 

of the promoters of the Bill to “ look it in the face and pass 
it by,” while others boldly avow that they accept the situa- 

tion that there shall be no limit in the cross-examination. 

But whether there be freedom or restriction there can be 

no doubt that the ordeal must he a very terrible one to an 
innocent person, and it is now conceded by the promoters that 
the Bill is solely for the benefit of such a prisoner. He can- 
not enter the box like an ordinary witness. There is every- 
thing to make his situation trying. There is the prima 
facie case against him which has brought him into custody 
and led to his being committed, and which has not defiritely 
broken down at the trial, otherwise he would be at once 
acquitted. There is the consciousness of how serious the 
effect of his evidence may be. There is the horror of the 
possible unjust conviction and the unjust punishment to 
follow. How many men can be expected to be able in such 
circumstances to keep control of memory and nerves, to 
admit all that must be admitted, if the deponent is to be be- 
lieved, and to be in all respects accurate, free from hesitancy, 
and convincing in manner ? How small the trifles which may 
affect his credibility, making impression on the minds of the 
jury, which might not be made if he was au ordinary witness, 
or if they knew the man better! All the peculiarities of the 
man, external and nervous peculiarities, and peculiarities of 
temperament, will be scanned, under circumstances tending 
to aggravate any bad feature they may have, and to produce 
impressions which may be altogether erroneous. How often 
in social life do we misjudge a man in such matters at 
a first interview, and find how different a man he is when 
we know him better. The awkward, stupid man, the 
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timid, nervous man will run one danger ; the confident, self- , 


sutiicient man will run another. The nervous man, who 
tries to be off-hand and appear at ease, will run a third. 
A blush, brought up by a matter which may compromise 
morally, though not goig to guilt of crime, may be fatal. 
Even that tendency which many, not really dishonest, 
witnesses have—the tendency to consider the effect of an 
answer, and give indirect replies, so as to avoid the effect, 
would be dangerous in the case of a prisoner. But these are 
not all the dangers. I have, myself, known of a case where 
of two skilled persons one was by knowledge and talent 
infinitely more valuable as an adviser than the other, yet he 
was never put into the witness box, because of his utter 
incapacity to give evidence satisfactorily, and his liability in 
consequence to turn a tribunal against those whom he repre- 
sented as a man of skill; while the other, though less skilled, 
was capable of giving clear testimony, and not liable to be 
confused and made to appear wrong by the arts of cross- 
examining counsel. Of the first of these two men it might 
he safely predicated that, if he was so bad a witness when 
under no personal strain, then if he were accused of crime, he 
would probably be convicted, although imnocent, if he were 
put in the box, while it is quite certain that if a jury had, as 
they would have now, his statement, made under proper 
safeguards, nothing but the most clear and convincing 
evidence would induce them to reject it as a reasonable 
explanation which prevented the presumption of guilt from 
being absolute. It is to be hoped that the public mind may 
be awakened to the very serious dangers to innocent persons 
that may result from such a change in the law. 

There is one thing which presents itself very distinctly 
in studying the arguments of the promoters of the Bill, and 
that is, that there is no agreement among them, and that 
their grounds shift very freely. The same Attorney-General 
who declared in 1896 that the Bill was necessary for the 
conviction of guilty prisoners, and was supported in that 
by others, now throws that argument over, and his 
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supporters with it. Some maintain that no prisoner should 
be a compellable witness; others maintain, that on the 
principle of get-at-the-truth, he should be just like any other 
witness. Some say, you may not examine into his previous 
character; others say, why may you not do so to test his 
credibility ? he must have no immunity that is not accorded 
to other witnesses. Some say, that it does not matter 
whether he is put on oath or not; others say, that that is 
the crux of the whole question. Mr. Pitt Lewis says, “ Juries 
decline to give the same weight to an unsworn statement,” 
although he does not tell how he knows this. Some insist 
that the prisoner’s failure to give evidence should be founded 
on against him ; others say that it should not, though they 
fail to show how it will not. Some, like Sir James Stephen, 
say that there will be more successful defences by guilty 
persons; others, like Mr. Pitt Lewis, state the exact oppo- 
site. Some ask that the Scots verdict of “Not Proven” 
be introduced; others repudiate this proposal in the 
strongest terms. All this indicates how crude and ill- 
considered the views of the promoters are. And, as a 
specimen of their inconsequence, the following may 
suffice :-— 

“This at least may be taken as certain, that the average 
innocent man, if he is to be convicted, would prefer to fall 
under the fire of cross-examination rather than wither in 
silence in the dock. The first instinct of such a man would 
be to speak, to repel the accusation, to face his foes, and 
challenge them to the proof. Circumstances might be too 
strong for him. He might make what is called a bad 
witness. His answers might be ambiguous, his explanations 
confused. He might in the end have to succumb, but he 
would at least have died fighting, and he would go to his 
cell with a sense of resignation to his fate that would never 
have been his so long as he was excluded from the witness- 
box, his oath refused, and his voice unheard.” 

What the feelings of an innocent man after conviction 
may be, it is not easy to guess, and probably he would find 
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them indescribable. But that they should be made less_ 
poignant by the additional feeling that he had helped to 
clinch the case against him by making an ass of himself in 
the box, is not very easy to understand. That his resigna- 
tion in his cell should be made more easy to him by the 
consciousness that the verdict against him stamped him not 
only as an ordinary criminal, but as a wilful perjurer, as the 


hensible to Mr. Plowden, and to those who join him in 
supporting this Bill, but I think to most people it will seem 
more like an argument culled from a Gilbertian libretto. 
Finally, I would ask, for what are all the risks of so 
revolutionary a change being taken by legislators, not one in 
twenty of whom has ever really considered the question in 
any of its bearings? Let me call Sir James Stephen himself 
as a witness. He tells us in his “General View of the 
Criminal Law of England” (chapter xv.), that in five years 
he tried 1216 cases. In all that number how many cases 
were there of miscarriage in conviction? One only, and 
that a case of mistaken identity, in which the oath of the 
accused could only be a bald and futile denial of guilt. 
And, even in this solitary case, the result of false, though 
innocently false, evidence, no ultimate wrong was done. 
Can anyone make a stronger case? No one has done so yet. 
A weaker there could not possibly be. It is quite certain 
that the longer time there is given for well-informed 
deliberation on this question, the more clearly it will be 
seen that the change proposed is not called for to prevent, 
and would tend materially to bring about, the conviction of 


innocent prisoners. 
J. H. A. Macpona.p. 





GAVELKIND: 
Its THREE KINDS, AND THEIR RELATION TO EACH OTHER, 


AVELKIND (a), or equal division of land amongst a 
class of co-heirs, the sturdy antagonist of primo- 
geniture, has survived many changes in the Law of Suc- 
cession, and is still of sufficient importance to be the subject 
of a practical treatise. So recently as 20th June, 1895, the 
question was tried in the Chancery Division of the High 
Court of England whether an alienation of Gavelkind 
land in Kent by the heirs, who were only fifteen years of 
age, complied with the conditions under which such an 
alienation, invalid at common law, is valid according to the 
custom of Gavelkind [Jn re Maskell v. Goldfinch’s Contract, 
2 Ch. 1895, p. 525]. And now we have the learned treatise 
of Robinson, edited by Messrs. Charles Elton and Herbert 
Mackay. There is no doubt that for practical purposes in 
the English Courts, and as regards land in Kent, this is a 
useful work. It contains the text of Robinson’s well-known 
treatise published in 1741, so far as not rendered obsolete 
by modern real property statutes, some of the notes by 
Mr. Wilson, Editor of the third edition, and copious 
additions, enclosed in square brackets, by the present 
Editors. But it is to be regretted that this stereotyped, 
though now somewhat old-fashioned form of an English 
law book, should have been followed. The Editors were 


(a) Robinson on “ Gavelkind, the Common Law of Kent,” 5th Edition, by 
Charles J. Elton, Q.C., and Herbert J. H. Mackay, LL.B., Barrister-at-Law. 
London : Butterworth & Co., 1897. ; 
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GAVELKIND. 


has been long and favourably known as the author of works 
on “The Origins of English History,” and on “ The Tenures 
of Kent ;” and Mr. Mackay has shown industry and accuracy 
in this as in other re-edited works. 

Outside of Kent a work on the custom of Gavelkind in 
its present English form has little or no immediate or 
practical interest. But the origin and differences of the 
Kentish, Welsh, and Irish customs, all called by the same 
name, present a curious and difficult problem in the history 
of ancient law, and the development of the rules as to suc- 
cession to land. 

The three customs agreed in this, that succession to the 
land subject to them was to co-heirs, and not to a single 
heir, but they differed as to what class was entitled to take 
as co-heirs, or, to use a more accurate word, co-successors. 

In Kentish Gavelkind lands the rule of descent is that all 
legitimate descendants, sons or their representatives, divide 
the inheritance, and in default of males, daughters or their 
representatives. 

The same rule applies to collaterals. In default of issue, 
al the brothers or their descendants per stirpes take equally. 
The widow of a Gavelkind owner is entitled to dower. 

In Welsh Gavelkind, prior to its partial alteration by 
12 Edward I., the rule of descent was that all males in equal 
degree, whether legitimate or illegitimate, took equal shares, 
al that women had no right odin to a share or to dower. 
By the statute of Edward : the Welsh Gavelkind was made 
practically almost the same as the Kentish. By 34 & 35 
Henry VIII. c. 26, Welsh Gavelkind was abolished, and the 
descent of lands in Wales was made the same as that by the 
Common Law of England. 

The Kentish Gaveliind has been allowed to stand, and 
stands, though somewhat modified, to this day. Much land 
has been disgavelled, but a good deal still remains under the 
custom. The difference of treatment of the Kentishmen and 
the Welshmen by English kings is significant. Wales was a 
naughty, Kent a hnomiite child of both the Plantagenet and 
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the Tudor kings. Had the same difference in relation existed 
even in Anglo-Saxon times? Did the natives of Kent 
submit to the Teutonic settlers and conquerors upon terms, 
while the Welsh were deemed perpetual enemies by the 
Saxons, no less than by the Norman Conquerors, whose old 
customs must be rooted out ? 

The Jrish Gavelkind was a much more complicated 
method of descent and partition. It did not apply to the 
lands of the chief, which passed by the custom of Tanistry 
to the eldest and worthiest of the chief’s kin; but it applied 
to most inferior holdings, and probably to the largest portion 
of Irish land. It is, however, a mistake to suppose that even 
in very early times private property not subject to the 
custom was unknown, as is clearly shown by the publication 
of the Brehon Laws. Like the Welsh, the Irish custom 
excluded females, and admitted bastards. But, at least in its 
original form, it did not give the lands to the male descend- 
ants, and failing them to male collaterals. When a death 
occurred, the whole lands of the Gavelkind holder passed to 
the sept to which be belonged, and a new partition was 
made, originally it would appear, not of his lands only, but of 
all those held by other members of the sept entitled to share. 
The above was its most ancient form, but it had greatly 
altered in process of time, and it is doubtful whether the 
system as described in the Brehon Law, existed in the seven- 
teenth century. Sir John Davis seems to assume in his report 
of the case of Gavelkind, that the partition was made at the 
pleasure of the chief of the sept. The Irish judges in the 
reign of James I. declared the custom of Gavelkind unreason- 
able and void, because of—(1) the mode of partition ; (2) the 
exclusion of women ; (3) the admission of bastards; and (4) 
the non-existence of dower. Davis, who was the Irish 
Attorney-General of James I., has left a very distinct state- 
ment of this and other cases decided by the Irish-English 
judges, which were important steps to bringing Ireland 
under English law. 

It ought not to be assumed that the abolition of Irish or 
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Welsh Gavelkind was a mere tyrannical exercise of power by, 
the English conquerors in order to assimilate the laws of the 
two countries to the common law of England. Apart from 
the differences alleged, there arose from this custom the 
greatest uncertainty and frequent disputes about the posses- 
sion of property in land, and in consequence great difficulty 
in the way of permanent improvements. If the land in 
Ireland were now offered to the Irish tenants with the custom 
of Gavelkind, the offer would be rejected with scorn. Such 
an offer was made, but in the unpalatable form of a penalty, 
to Irish landowners nearly two centuries ago, when by Anne, 
c. 6 (Irish), sec. 10, the lands of Roman Catholics were 
made descendible as in Gavelkind, unless the eldest sou con- 
formed to the Established Church within a certain time. 
But this refinement of cruelty, for such it was at that date 
in intention and effect, was repented of even before Catholic 
Emancipation, and by i7 & 18 George IIL. c. 49 (Irish) 
the lands of Roman Catholics returned to the common law 
rule of primogeniture. 

Nor must it be forgotten that while the system of crofter 
tenancy at will, with which we are familiar in Scotland as 
well as Ireland, has been very unfavourable to improvements 
during the last two centuries, the older system of tenancy 
by Gavelkind in Ireland was still more unfavourable. It had 
prevailed for at least ten centuries, leading directly to over- 
division and disputes as to the right of heirship, and the 
boundaries of Jand holdings. 

We find in the tract on “‘The Division of the Tribe of a 
Territory,” in the third volume of the Brehon Laws, the most 
detailed account of what the Irish system of partition was; 
but it is so difficult of interpretation that different views 
are taken by learned modern writers as to its meaning and 
effect. The present is not the place to enter into this con- 
troversy. So much is admitted on all sides, that at the 
time when their laws were committed to writing, the partition 
was confined to seventeen members of the sept, who were 
divided into four groups. 
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There was the Geil Fine, consisting of five males, and 
the Derbh fine, Iar fine, and Ind Fine respectively, number- 
ing four males. The death of one member of any of these 
groups led to a repartition amongst all, and the admission of 
a new member to make up the number. Why the persons 
entitled were limited to seventeen, and whether this was 
not a restriction of an older custom, under which the 
whole sept shared, is not clear. No reference is made by 
Messrs. Elton and Mackay to the Irish custom, difficult 
no doubt to explain, but very necessary to be examined 
in any complete historical view of Gavelkind. It has been 
too much the custom of English lawyers and historians 
to begin with Domesday, and to take even Anglo-Saxon 
customs from its no doubt invaluable record. But for the 
origin of Gavelkind it is necessary to go back to a much 
earlier date than Domesday. It ought not to be forgotten 
that Britain existed before England, and that there were, 
especially in the south-east, a British Celtic population that 
had reached a degree of civilisation that must almost 
certainly have included customary rules as to the possession 
and descent of land. It is possible that by this omission 
the authors have lost the key of the real origin and history 
of the custom of which they treat. The editors of Robin- 
son’s work appear to think, though their language is not 
quite uniform, that Gavelkind is merely a form of Soccage 
tenure, and that its derivation is from Gafol (rent or pay- 
ment) and not from Gavel, a Celtic word (derived from a 
root meaning to take) of many shades of meaning, perhaps 
originally a fork, because a fork is used to take hold of a 
thing, but in transposed or secondary senses ‘“ anything 
held,” “a holding,” “a tack,” and also anything forked in 
form, from the table of a pedigree to the gable of a house, or 
the branching of a tree. 

Sir H. Maine has suggested that the Irish Gavelkind was 
merely a more archaic form of the Welsh and Kentish, and 
we cannot help thinking he was right in this conjecture. 
As to the Welsh custom it can scarcely admit of doubt 
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that its origin is the same as the Irish, and that it was: 
Celtic not Saxon. With reference to the Kentish Gavelkind 
its Celtic derivation was learnedly maintained by Silas Taylor 
in his History of Gavelkind, published in 1663, in opposition 

William Somner’s Treatise on Gavelkind, published in 
1663, who asserted its Teutonic origin. Mr. Skeat, after 
stating the derivation from A.S. gafol through Middle 
English gauel (with uw=v), adds, “ but this is merely an 
adaptation, the word being really of Celtic origin, and the 
custom a remnant of Old British,” and though in an Appendix 
to the third edition of his dictionary he retracts this view, 
his reasoning is far from satisfactory, and leads to the 
strange guess that the word may be of Arabic origin, which 
he does not seem himself prepared to accept, but ends by 
stating that it is doubtful whether the word gafol is Teutonic, 
and so leaving the point in its original mystery. The in- 
formation bearing on the matter, philological, ethnological, 
and historical, which has been acquired since the seventeenth 
century, while correcting some of Taylor's errors, tends to 
confirm his main position and makes us prefer Skeat’s first 
opinion. 

We must confine ourselves to a mere summary of the 
main points in favour of the Celtic side in this yet unsettled 
controversy. That theory undoubtedly has difficulties of its 
own, and we do not present it as more than the most 
probable hypothesis. The recent historians of English Law, 
Sir F. Pollock and Mr. Maitland, in their very learned work 
assume, we observe, the Anglo-Saxon origin of Gavelkind ; 
but they candidly admit its obscurity and the ditticulty of 
the nea They regard, however, everything Celtic as 
beyond their legal province, as the late Mr. Freeman deemed 
ev setiines i in the history of England not English (except the 
Norman Conquest) beyond his historical province. They can 
scarcely, therefore, be deemed to have weighed the question. 
Their work i is so eminently one of genuine research that it is 
not wonderful they were struck by the problem : ‘‘ How is it 
that as regards land, and apart from a few other limited local 








THE JURIDICAL REVIEW. 


usages like Borough English, Kent alone has preserved a 
body of customary land law of its own?” To this we venture 
to add another question. How is it that the Kentish Land 
Law should bear the same name as a similar, though not the 
same, land law in Ireland and in Wales? It appears a very 
singular coincidence, to say the least, that the word describ- 
ing it, Gavel kinde, should be good Celtic for division amongst 
the members of a sept, and can only be made Anglo-Saxon 
by altering its form. There appears to be no old or good 
authority earlier than Lambarde for Gafol kinde, meaning 
land of the kind subject to this custom, or for Gafol, in this 
connection meaning rent or render of produce or of agri- 
cultural service. Notwithstanding the frequency of the word 
gafol in Anglo-Saxon and in Anglo-Norman documents, the 
elder form Gavelkinde has prevailed and is now in use. 
Lambarde was by no means sure of this derivation. He 
gave his readers a choice between three different derivations 
current in his time, which were—(1) Gave all kinde, 
because “‘the land was given to all sons,” gravely says the 
great Coke; (2) Gwele or Wele, Welsh for bed = family ; 
(3) Gafol=rent. The first is evidently a mere play on 
words, so common at an early stage of etymological enquiry. 
If the second were correct, it would indicate a Celtic origin. 
As to the third, which has generally been accepted by 
English writers, if Gavelkind was nothing more than a 
variety of Anglo-Saxon Soccage Tenure in which there was 
both payment of rent and partition, why was it not called 
Soccage instead of by a name identical with the name of 
the Celtic Tenure both in Wales and Ireland? As often 
happens in etymology, it is easier to prove a negative, 
and the derivation of the Celtic word Gavelkinde is not 
clear, and has given rise to various conjectures. In the 
ease of Gavel or Gabhal we come in fact upon one of 
those central roots common to all races of the Aryan family 
before its dispersion. What race could do without a verb 
“to take,’ or a noun signifying a thing taken or held? 
At avery early stage of their progress the primitive races 





GAVELKIND. 279 


must have invented and used “a fork” as the instrument by: 
which things could be taken and held. We need not, there- 
fore, be surprised that the word for fork is practically the 
same in Celtic as in Teutonic. Nor perhaps is it surprising, 
though here we enter more on the conjectural, if the word 
which the Celtic races used for a share of land distributed 
amongst the members of the kin (Gavel) was not far distant 
from that which the Germans used for a payment or render 
in kind made in respect of a share of land to a superior 
owner or lord by the possessor (Ga/fol), and the similar term 
(Gabellum, Gabelle) used by the Latin races. These etymolo- 
gical considerations warn us not absolutely to reject the 
philological argument, but to require it to be confirmed by 
other evidence, as to the special characteristic of the custom 
of Gavelkind. ‘This undoubtedly exists, for in the mere 
payment of a rent or render there was nothing peculiar. 
What is distinctive in Gavelkind is the division of the land 
into shares. 

It is very singular that amongst the Scottish Celts there 
is scarcely any trace of the custom of Gavelkind, at least 
under that name. In the Highland Society’s Gaelic Dic- 
tionary the compound word Gavelkinde does not occur. 
Gabhal does, and is defined—(1) a portion of work performed 
by cattle--7.e., oxen at one yoking; (2) a farm; and (8) a 
its ordinary 


lease by which a farm is held. The last is 
fay 
ic 


ny 
ren 


meaning in modern Gaelic. For Gavel-kine re ce has to 
be made to O’Reilly’s Irish Dictionary, and it is said to mean 
“ Division of land by lot amongst the members of a family, 
or as practised by the Irish, Welsh, and, zt is believed, 
among the Scots, nay, even in England some traces of it are 
discernible in the law of Gavelkind.” It need scarcely be 
said that the belief of O'Reilly is scanty proof of the existence 
of a custom in Scotland. 

The word Gobhall, which would be a Scottish Celtic 
dialectic form of Gabhall, is mentioned, and is defined, as 
deserves uote, as a “fork,” or the forked supporter of a house, 
from which probably comes the modern gable. 
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The joint-authors of the recent valuable “ History of the 
Clan Donald” have indeed claimed the existence of a general 
practice of succession by Gavelkind in the Western Isles, but 
when the cases they adduce are examined, it is at once seen 
that they are instances of equal division of the lands by chiefs 
under will or deed amongst their sons. This is, of course, a 
very different thing from the Irish, Welsh, or even Kentish 
Gavelkind custom which applied to intestacy, and overruled 
wills or deeds, having no doubt originated before succession 
under wills was known. We are far from doubting that 
Gavelkind may have existed amongst the Scottish Celts. 
The great probability is that it did, but the evidence of its 
existence is very slender and indirect. It is derived from two 
sources. First, there is some evidence in connection with 
the criminal law of compensation for injuries that the sept 
was recognised as the class by which and to which the com- 
pensation was to be made. This is to be found both in the 
law of the Clan Macdua, the ancient customary law of Fife, 
and in the law of Galloway, of which many traces survived 
for a time the union of that Celtic district with Scotland, 
which are to be found in the first volume of the Record 
Edition of the Scottish Statutes. 

The other indication is to be found in the Western Isles, 
where undoubtedly a division of the arable land attached to 
a township was periodically made, originally, it would appear, 


by lot, and for a period of three years. It is exceedingly 
probable, though it cannot be said to be proved, that the 
custom of Runrig or Rundale, which prevailed in many other 


parts of Scotland as well as in the Highlands and Isles, was 
derived from this Celtic original, though modified, as its 
name indicates, by contact with the Scandinavian conquerors 
and colonists. But enough has been said to show the interest 
which attaches to the enquiry as to the origin of Gavelkind, 
and perhaps more than enough for those who regard it only 
as a singular and obscure custom, which has so long survived 


as the Common Law of Kent. 
JENEAS J. G. Mackay. 
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TN certain departments of law, the basis of which is purely 

statutory, it is remarkable how the statutory provisions 
vary in providing material for litigation in the Courts, and 
in the capacity of collecting around the words of the Legisla- 
ture a mass of Case Law. Of this the three great Consolida- 
tion Acts that govern the constitution, construction, and actions 
of railway companies and their undertakings, are fruitful in 
illustration. They are, as a rule, remarkably well expressed, 
and that somewhat illicit source of legal eloquence, defective 


draughtmanship, does not account for the difference in the 
volume of illustration that flows from their various sections. 
In some cases, the accumulation of decisions is due to the 
inherent difficulty of the subject with which a section deals ; 
in others, it is owing to the variety of cireumstances to which 
and in which a rule, in itself comparatively simple, falls to be 


applied. 

Among the sections which are at once recognised as old 
friends in the Courts, few are more familiar than those which 
deal with the disposal of lands which have been acquired by 
a railway company, and are afterwards found not to be 
required for the purposes of their undertaking—i.e., sections 
120 and 121 of the Lands Clauses Consolidation (Scotland) 
Act 1845, which are identical with sections 127 and 128 of 
the English Act. The three sections which follow section 
121 are merely ancillary, and may be disregarded, but the 
declaratory words of introduction which precede section 120 
are of importance. Section 120 may be said substantially to 
deal with the company’s loss of ownership, and section 121 











282 THE JURIDICAL REVIEW. 

with the acquisition of ownership by the adjoining owner, 
It is with the questions that arise under the first of these 
phases, and substantially under the earlier section, that it is 
now proposed to deal. To the elucidation of this enactment 
the contribution of Scotland has been small in quantity in 
comparison with that of England; but it has provided 
decisions on points of great importance, and in the latest 
case, an exposition by the present Lord President, recognised 
by the House of Lords as a remarkable specimen of judicial 
precision of thought and propriety of expression. 

The statute sets out by declaring in the introductory 
words the general scope of the enactment to follow, which 
is: “‘ With respect to lands acquired by the promoters of the 
undertaking, under the provisions of this or the Special Act 
or any Act incorporated therewith, but which shall not be 
required for the purposes thereof.” Section 120 then enacts: 
“ Within the prescribed period, or if no period be prescribed ” 
(2.e., prescribed by the Special Act), “within ten years after 
the expiration of the time limited by the Special Act for the 
completion of the works, the promoters of the undertaking 
shall absolutely sell and dispose of all such superfluous lands 
in such manuer as they may deem most advantageous, and 
apply the purchase money arising from such sales to the 
purposes of the Special Act, and in default thereof all such 
superfluous lands remaining unsold at the expiration of such 
period shall thereupon vest in and become the property of 
the owners of the land adjoining thereto (in proportion to the 
extent of their lands respectively adjoining the same).” 
It is obvious that many cases upon this section were not 
likely to occur till some considerable time after its passage. 
Acts incorporating the general statute had to be passed, the 
period of construction to elapse, and the ten years or other 
limited period from the fixed date of completion to run, as 
a general rule, before the materials for judicial enquiry 
existed. The first case, that of Astley v. M.S. & L. 
Railway Company ((1858), 27 LJ. Ch. 299 and 478), 
therefore, arose in exceptional circumstances. The Act had 
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been passed in 1846, the period for completion expired in 
1851, but the original scheme had been abandoned in 1850. 
In 1857 the company applied for a new bill for another line, 
which would pass over the land taken from the plaintiff. 
The original owner claimed the lands on the ground that the 


company, by abandoning their scheme, had shown that they 
were superfluous ; but it was held that a reconveyance could 
not be claimed by the landowner before the expiration of 
the ten years from the fixed date of completion, and that 
disposing of lands in the sense of the statute meant transfer 
to another owner, and not application to a different railway 
purpose. The Lord Chancellor, in giving judgment on the 
first ground, guarded himself by the words, ‘unless the 
company, by some act of theirs, have shown that they are 
about to sell or dispose of this land.” 

The next case, Moody v. Corbett ( (1866), L.R. 1 Q.B. 
510, aff. 34 L.J., Q.B. 166), arose on a special Act containing 
an enactment analogous to section 120. The time for 
sale of superfluous land expired in 1854. The plaintiff 
brought his case and got his verdict in 1861; but in 
1863 the company got a clause inserted in another pri- 
vate Act, to the effect that the periods for the sale of 
superfluous land should be extended for five years from the 
passage of the Act. Part of the land acquired had been 
bought on reversion, being under tenancy, and it was proved 
that in 1859 the company had put up the land in question 
among other lots for sale, as ‘surplus property.” It was 
held that the section applied to lands bought on reversion, 
that the subsequent Act of 1863, on which the company 
founded, had no operation upon the right which had vested 
in the plaintiff in 1854, and that the lands were in fact 
superfluous, Blackburn (J.) commenting on the fact that the 
company had brought no evidence to displace the prima 
facie case made by their own advertisement. 

In 1868 the Court of Exchequer held in Smith v. Smith 
(1868), L.R. 3 Ex. 282, contrary to the opinion indicated by 
the Lord Chancellor in Astley’s case, that section 127 (120) 
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refers only to superfluous lands, and not to the case of a rail- 
way being abandoned, which is provided for in the Abandon- 
ment Acts. In the same year two important decisions 
established that while the expiry of the ten years fixes the 
landlord’s right to obtain possession of surplus land, that period 
may be anticipated if the company alienate the land or dedi- 
cate it to a purpose not within their powers. Both cases arose 
under section 128, as the plaintiffs were seeking to enforce a 
right of pre-emption. In the first, Carington v. Wycombe 
Railway Company (1868), L.R. 3 Ch. App. 310, the company 
had sold to a third party by a deed which recited that the 
land was superfluous land, but was executed in pursuance of 
a contract they had made with him before service of 
a notice to treat on the plaintiff. It was held that although 
the ten years had not expired, the right of pre-emption 
could be exercised at once as the company had actually 


parted with the land as superfluous. In the other case, 
Beauchamp v. Great Western Railway Company (1868), 


L.R. 3 Ch. App. 745, an owner sought to recover a strip 
of land which the company had turned into an accommoda- 
tion road for another landowner. It was held that the land 
was not superfluous, as it had been used for a purpose con- 
templated by the Acts, but that if the purpose had been 
within the Acts, the permanent dedication of the land would 
have established its character as superfluous, and entitled the 
landowner to immediate pre-emption. ‘The case of Rangely 
v. Midland Railway Company (1868), L.R. 3 Ch. App. 306, 
founded upon in Beauchamp, and in one instance it would 
seem erroneously referred to instead of Carington, has no 
specific reference to superfluous land, and would appear to be 
merely an authority for the propositions that land occupied as 
a diverted public footpath must be paid for, and that a plain- 
tiff can come for relief as soon as his rights are infringed or 
the right to encroach asserted. 

In 1869 the Scottish Courts made important contribu- 
tions to this branch of law. In Glover's Trustees v. 
City of Glasgow Union Railway Company, 7 M. 338, a 
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ereditor of a railway company whose compulsory powers 
had not expired and whose line had not been com- 


pleted, sought to adjudge certain lands on the ground 


that they were superfluous and unnecessary for the con- 
struction of the undertaking. The Court dismissed the 
action, holding that it was impossible to presume at that 
stage that the lands would be superfluous. Lord President 
Inglis observed that “so long as there is a probability or 
possibility of the land being required, it cannot be dealt wjth 
as superfluous land, and the directors would be acting in 
direct violation of their duty if they dealt with such land as 
superfluous,” and that “there is a very strong presump- 
tion that all the land taken by a railway company under its 
statutory powers within the limits of deviation may become 
useful and requisite for the purposes of the company.” “That 
which,” he added, “converts such land into superfluous land 
must be the experience of the company which they cannot 
acquire until their works are completed and the line opened 
for traffic.” 

The City of Glasgow Union Railway Company gave 
notice to the Caledonian Railway Company to take part of 
apiece of ground occupied by a building. The Caledonian 
demanded that the whole should be taken, and this was 
agreed to by letter. Before the extent of the subjects had 
been finally ascertained, the Caledonian’s powers of disposing 
of superfluous lands had lapsed, and the City of Glasgow 
resisted an action for the price on the ground that the 
sellers were not 7m titulo to grant a conveyance. The Court 
held that the sale had been validly completed (Caledonian 
Railway Company v. City of Glasgow Union Railway 
Company, 9 M. 959). In another action between the same 
parties relating to another piece of ground, the defence was 
that the lands had become superfluous. They had been 
acquired, not under compulsory powers, but under the powers 
given to purchase land for extraordinary purposes by sections 
12 and 13 of the Land Clauses Act, and section 38 of the 
Railways Clauses Act. The Court held (7 M. 1072) and their 
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judgment was affirmed by the House of Lords (9 M., H.L, 
116, L.R. 2 Se. App. 160), that section 120 had no applica- 
tion to lands acquired under the specific statutory provisions 
relating to extraordinary purposes. 

In 1870 there occurred the important case of the London 
and South-Western Railway v. Blackmore, which went to the 
House of Lords (L.R. 4, E and I. App. 610). The com- 
pany had advertised for sale as “ surplus land” and sold the 
land in question in May, 1866, before the expiry of the 
limited period. ‘The House of Lords held that the form of 
sale must be deemed a declaration that the and was superfluous, 
that the sale being bad the right of pre-emption at once arose, 
and that the directors were no longer entitled to take back 
and hold the land till the expiry of the ten years. “I 
apprehend,” said the Lord Chancellor (Lord Hatherley), “ that 
the Legislature meant the right of pre-emption to arise at the 
very moment when the company were to sell. The directors 
may sell at any time they choose within the ten years ; they 
may exercise their choice within that time, but when they 
do exercise their choice, when they have sold and when 
they are about to convey the property to the person to whom 
they have sold, I apprehend the time has arisen for a person 
entitled to the pre-emption to come and say, “ You, the 
directors, plainly and manifestly have thus, by this act of 
yours, decided and declared that the land is superfluous, 
because unless it is superfluous you are not entitled to part 
with it.” And Lord Westbury used words which have been 
the foundation of subsequent unsuccessful arguments. ‘‘ The 
question arose: Were the directors to be remitted to their 
former position, and placed in a capacity to determine what 
to do with these lands as if they had never proceeded to deal 
with them as superfluous lands? That is a question, which, 
at first sight, appeared to me to deserve much consideration ; 
but, undoubtedly, in the cases referred to, it has been held, 
and I am by no means inclined to disagree with the decision, 
that the act of the directors in putting up the lands for sale, 
stamps the land absolutely with the character of superfluous 
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land, and the directors are estopped from denying that they: 
have that character under the Act of Parliament.” 
In 1874, the House of Lords pronounced a care- 


fully considered judgment in what has been termed the 
leading case on the subject (Great Western Railway v. 
May, L.R. 7 E. and I. App. 283). The land in question 
had been obtained by statutory notice, the price of part 
having been fixed by an arbiter under procedure compulsory 
throughout, and that of the rest agreed on under the 
enabling powers of the statute. The period for completion 
terminated in 1850, and the claim was brought in 1869. 
The lands, in so far as claimed, had been apparently acquired 
simply for, and had been used merely as, a spoil bank, or left 
unused as to a strip, and the company had allowed persons 
to occupy and cultivate the unused land, and, indeed, the 
land used for spoil banks, after the deposit of spoil had 
ceased. The House held that the land was supertluous 
land, the temporary use having ceased ; that the right of the 
claimant had absolutely vested in 1860; and that it was 
unaffected by a private Act subsequently passed extending 
the period for sale. 

“Tt appears to me,” said Lord Chancellor Cairns, ‘“ that 
land may become ‘superfluous land’ in one of four different 
ways. It may, in the first place, be land originally taken 
under the compulsory powers, but taken upon a wrong 
estimate or calculation of the quantity of land which would 
be required for a purpose for which it is afterwards found 
out by experience that less land than was originally supposed 
will be sufficient. Or it may, in the second place, be land 
which, under the provisions of other clauses with which your 
Lordships are familiar, the railway company may have been 
forced to take by reason of wishing to take a part only 
of premises. There, ex hypothesi, that which the directors 
are forced to take is not land which in any sense they wish 
to take, or want for the purposes of their undertaking—it is 
thrust upon them for the benefit of the landowners, and 
obviously 1s superfluous land. Or, in the third place, it may 
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be land taken originally, and required originally, for the 
permanent works of the line, but which, in the course of 
subsequent years, turns out to have been occupied by works 
which are abandoned, and which, by reason of the abandon- 
ment of these works originally supposed to be permanent, 
becomes land no longer required by the company. Or it 
may, in the fourth place, be land which has been allowed to 
be taken by the company, or which has been forced to be 
taken by the company for temporary purposes, and which 
has been taken by the company with the intention originally 
of its being used only for temporary purposes, which 
temporary purposes have come to an end.” And, point- 
ing out the punctum temporis at which the question 
whether lands were superfluous falls to be decided, as being 
the expiry of the ten years, or prescribed period, he said: 
“Parliament appoints that epoch or that crisis as the point 
of time at which a survey should be taken of the then 
position of the railway company and of its works for the 
purpose of determining what land is at that moment super- 
fluous ;” guarding himself, on the one hand, by a reference to 
the cases in which, “short of the ten years, railway com- 
panies pronounce, of their own accord, land to be super- 
fluous, and proceed to sell it or appropriate it in some other 
way,” and on the other, by noting the absence of circum- 
stances which might have had to be considered, “if in that 
state of things the railway directors had been able to aver 
and to prove that, although at that moment of time, and for 
some time before, it had ceased to be used, even for the 
temporary purpose of depositing spoil, still there were . 
purposes of the undertaking for which it might afterwards 
come into use, for which it was afterwards intended to be 
used.” The effect of the decision was also to determine that 
no distinction was to be drawn between scheduled land, of 
which the price was determined by statutory process 
throughout, and portions, the price of which was ultimately 
settled by agreement, and thus to confirm the careful 
language of Lord Cowan in the case of the Caledoman 
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Rulway Company v. City of Glasgow Union Railway 
Company (7 M., at p. 1075), and correct any erroneous 
deductions that might have been drawn from the looser 
expressions of Lord Westbury in the same case (L.R. 2 Se. 


App., at p. 165). 

The next two cases were more favourable to the interests 
of the railway companies than those that preceded, and 
established that where lands at the end of the ten years, 
even though not in actual use, were retained with a reason- 
able prospect of their being applied and used for the 
purposes of the undertaking, they would not be forfeited ; 
and that in considering this evidence of facts that had 
subsequently occurred might be taken into account. 

In the first case, Hooper v. Bourne (1877), L.R. 3 Q.B.D. 
258; aff. by H.L., 1880, L.R. 5 A.C. 7, it was expressly 
decided that lands (not being lands for extraordinary pur 
poses) which the company was authorised to acquire, as 
delineated in the Parliamentary plans, and described in the 
books of reference, fell under section 120, even though the 
whole purchase was carried through by agreement, without 
even the service of a notice to treat. The lands in question, 
in that case, were let to an agricultural tenant, with a clause 
of resumption should they be at any time required for railway 

; and there was evidence that the trathic had greatly 
increased since 1868 (the ten years having expired in 1861), 
and that the land was wanted for sidings, although on 
account of large expenditure elsewhere, the company’s 
officers had been instructed not to ask for anything that 
could possibly be postponed. In dealing with the words, 
“required for the purposes thereof,” Lord Bramwell (then 
L.J.) said :— 

“Land is required by a railway company where they have 
actually used it for Jaying down the rails over which the trains 
carrying their traffic pass and repass or for erecting works 
necessary in conducting their business. I think also that land 
is required where, although it is not at the moment used by 
the company, it will be wanted within a definite and ascer- 
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tained time. . . . But I think that there is also a third class of 
cases where land may properly be said to be “ required ” for the 
purpose of the undertaking, that is to say, where at the expi- 
ration of the period, the land although not in actual use, will 
be, owing to the growing traflic of the line, wanted for the 
railway within a reasonable time which it is not possible to 
specify. I do not profess to give a precise definition of the 
class of cases to which I am now alluding, and I wish to 
remark that I do not think any land is ‘required’ for the 
purposes of an undertaking merely because some person may 
be found to say that very likely at some time it may be 
wanted: but suppose that persons of competent skill can 
bona fide say that although the land is not at the moment 
wanted for the railway, and although it is not possible to fix 
a time when it will be, yet at some future time, perhaps five or 
six years, it assuredly will be wanted ; in that case I think that 
the land is required for the purposes of the undertaking.” 
And Brett L.J., thus expressed the de quo queritur in such 
cases :—‘ Can the tribunal which has to try the case say at 
the time when the case is tried that if all the facts existing on 
the last day of the ten years had been known to a reasonably 
skilful and careful person, he would have said at that time 
that the lands in question would by the ordinary development 
of the railway or neighbourhood be required to be actually 
applied to the purposes of the railway within a reasonable 
time? And in order to enable the tribunal which is trying 
the case to determine that question, they have a right to 
receive evidence of facts which have become known since the 
last day of the ten years.” 

In Betts v. South-Eastern Railway Company (1878), L.R. 
3 Ex. D. 182, aff. by H.L., 49 L.J. Ex. 197, it was similarly 
decided that land bona fide retained with a reasonable expec- 
tation of use for railway purposes did not become superfluous 
merely because from insufficiency of traffic or want of funds 
the company would not immediately apply it, and in the 
meantime let it out to tenants for use for purposes for which 
in its then condition it was suitable. In this case Lord 
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of Bramwell observed: “I do not think that the Legislature 
le intended that when a piece of land, taken as a whole, is 
i- wanted for the purposes of a railway, a discussion should be 
ll allowed whether small portions of it are superfluous: ... A 
1e Court of Justice must consider whether the land is sub- 
0 stantially wanted : if it is, the company are entitled to retain 
e the whole.” And in the House of Lords Lord Cairns, while 
0 atlirming the importance of the decisions already given, and 
1e declaring “I know of nothing in the law which is more 
y necessary and which has been more wholesome in its opera- 
e tion than the way in which that Act deals with railway com- 
n panies and other companies who are armed with compulsory 
it powers for taking land,” pointed to the facts, that the pieces 
x of land were small, adjacent to the railway, connected with 
or the station, and connected with the modes of access to the 
it station, and that the professional advisers of the company had 
r. declared there were perfectly specific and declared purposes 
h which would be served, and in order to serve which 
t the land was retained, as perfectly justifying the decision. 
n On the other hand, the next English case, Norton v. London 
y and North-Western Railway Company (1879), L.R. 13 Ch. 
e D. 268, exhibited circumstances in which the inference that 
it the land was superfluous was irresistible. The company had 
y bought part of a field in 1838 and erected and put a rail 
e fence on the boundary, they planted a quick-set hedge, some 
g 4 ft. 6 in., on their side of the fence, and the fence decayed 
0 aud was renewed in 1846. From 1854 to 1875 the strip 
e up to the hedge was occupied and cultivated along with the 


remainder of the field, and all the company did was to trim 


. the hedge. 

The next case (North British Railway v. Morris's 
- Trustees (1879), 6 R. 640) was a Scottish one, and contained 
s the element of express reservation. The period for sale 
s expired in 1860. Four acres adjoining a station had been 
e let to an adjoining proprietor in 1849. In 1854, on a report 
h as to superfluous land available for sale, the most of this 
d land was sold to the occupier, the remainder being reserved 
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by the engineer for future station extension. The adjoining 
owner continued to possess the whole, and on the Company 


demanding the small portion in 1876, maintained that it had 
vested in him as superfluous land. The Court held that it 
had not, as it had been intentionally reserved ; it was reason- 
able in 1860 to suppose that it would be required, as it 
adjoined the station, and in 1876 it was de fucto required. 
In Hobbs v. Midland Railway ( (1882), L.R. 20 Ch. D. 418), 
it was held by Mr. Justice Manisty that the mere fact of a 
railway company purporting to convey away lands is not 
conclusive to show that these lands are superfluous, the 
conveyance being in this case to another railway company in 
excess of parliamentary powers, and set aside as ultra vires, 
and there being evidence that the lands would be available 
for railway purposes in the hands of the original owners. 

In the next Scottish case (Stewart v. Highland Railway 
(1889), 16 R. 580), the Court had no hesitation in holding 
that a piece of land was superfluous which had not been used 
by a company for more than the ten years, had not been 
sold, and could not be utilised without taking additional land 
from a neighbouring proprietor for which the company 
possessed no powers. 

Specialties arise, more particularly in towns, where rail- 
ways are constructed upon arches, or underground, and the 
right to the surface may have a separate value. Thus it has 
been decided, that where a railway is erected on arches the 
land below the arches is not “superfluous,” and cannot be 
alienated (Mulliner v. Midland Railway Company (1879), 
L.R. 11 Ch. D. 611); and a similar decision was given as 
to the surface replaced over an arch constructed over an 
excavation for underground railway (In re Metropolitan 
Railway Company & Cosh (1879), L.R. 13 Ch. D. 607 ; 
see also Rosenberg v. Cook (1881), L.R. 8 Q.B.D. 162), 
Superfluous land must, therefore, be land separated by a 
vertical and not by a horizontal boundary from the land 
required and retained for the purposes of the company. 
But if a company have a railway in cutting, and their 
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boundary wall, being also a retaining wall, is broader at the 
bottom than the top, they are entitled to alienate the surface 
up to the actual wall, although a portion may be vertically 
above the foundation of the wall (Warev. L. Bod S. C. 
Railway Company (1882), 52 L.J., Ch. 198). 

In 1896 a curious case (Dunhill v. North-Eastern Rail- 
way Company, L.R. (1896), 1 Ch. 121) occurred in the 
English Courts. One railway company obtained compulsory 
powers to take the lands of another. An adjoining owner 
secured the insertion of a clause in their Act saving all his 


rights, and then claimed the lands in question, on the ground 


that they were superfluous, resting his case wholly on the 
compulsory purchase by the acquiring company, the ten years 
not having expired. It was held, without difficulty, by the 
Chancery Division (in conformity with Hobbs v. Midland 
Railway) that the compulsory taking by another company 
afforded no ground for inferring that the land was not 
required by the original owning company for the purposes of 
ir undertaking. 

Such had been the development of the law upon section 
120 when the recent case of Macfie v. Callander & Oban 
Railway Company came into Court (1897, 24 R. 1156; 
aff. by H.L. 35 S.L.R. 413), in which the element of 
delicacy and difficulty arose from the actings of the 
directors. A company bound to dispose of its superfluous 
lands by 16th July, 1892, had at that date two small plots 
outside its terminal station, used partly as a private access 
to the station and partly treated as ornamental ground, and 
being the only ground available for station extension. Prior 
to 16th July, 1892, the directors had considered offers to 
buy parts of these plots, but declined them as too low. 
Subsequently to that date they remitted to their secretary 
and solicitor to conclude a sale of part to the Post-Office, but 
on their informing the directors they had no power to sell, 
the sale was not completed, and leases for five years, 
terminable at one year’s notice, were granted of parts of the 
lands. In 1896 the owner of adjoining lands, from whom 
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the plots had been acquired, claimed them as superfluous 
land. The First Division, reversing Lord Low, who had 
proceeded mainly upon Lord Westbury’s dicta in London 
& South-Western Railway v. Blackmore, assoilzied the 
defenders, holding—(1) That the acts of the directors did 
not bar the company from pleading that the lands were not 
superfluous ; (2) that these actings were evidence, but not 
conclusive, that the lands were superfluous; (3) that the 
question was to be determined by the circumstances as 
existing at 16th July, 1892; and (4) that on the evidence, 
as a whole, the plots were not superfluous. The Lord 
President (Robertson), after carefully examining the history 
and condition of the land, said :— 

‘“‘T now enquire what were the potential uses of these 
lands to the railway company; and, of course, | disregard 
what is imaginary, or conjectural, or remote. We are to put 
ourselves in the position of business men looking around 
them in July, 1892, with a view not too sanguine and not 
too borné.” And he put the query in the words of Lord 
Justice Brett in Hooper v. Bourne, already quoted with 
approval by Lord O’Hagan in the House of Lords. It was 
“obvious to remark, that where pieces of land were small, 
and close to a station, and in a town, it is the more 
easily to be believed that they are required.” If the station 
or its accesses were to be enlarged or improved, they were 
the only lands to draw on, and directly available. There 
was adequate evidence that the existing arrangements were 
already insufficient for present comfort and the expansion 
of traftic. Dealing with the actings of the directors, he 
pointed out that two things essentially different —z.e., 
whether they constituted a bar against the company now 
asserting that the lands were superfluous, or merely con- 
stituted cogent evidence that they were superfluous—“ met, 
and were in danger of being confused in a metaphor much 
used in the discussion, that the company had stamped the 
lands as superfluous—a phrase which had come from an 
opinion of Lord Westbury’s, in which it is used with 
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precision as relative to estoppel.” In considering whether 
the actings of the directors operated as bar, he pointed out 
that there were two fatal objections, one being that the 
resolution to sell was in 1895, while the pursuer’s right had 
either vested at, or been “dead and done with,” from 17th 
July, 1892, and the other, that the resolution was departed 
from on the officers pointing out that the sale could not go 
on. And, examining the cases of Blackmore, Carington, 
Beauchamp, and Rangely, which had been founded on, he 
said: “I am not prepared, upon the somewhat indirect and 
inconclusive authority which I have stated, to give effect to 
a plea which seems to me unsupported by the principles of 
our law of bar.” 

The judgment was affirmed by the House of Lords, all 
the Lords expressing concurrence in the opinion of the 
Lord President, Lord Watson intimating disapproval of the 
introduction in a casual way into a Scottish proof of the word 
estoppel, and Lords Herschell and Shand indicating that 
the judgment in the case of Blackmore was quite consistent 
with the one under review, and removing the misapprehen- 
sion which had arisen over Lord Westbury’s phrase, 
“stamping the lands.” 

The result, therefore, of all the cases is, that upon this 
section there has been built up a consistent structure of 
judicial decisions, including an unusual proportion of judg- 
ments of the ultimate Court of Appeal, and that the main 
lines upon which the enactment falls to be applied in 
varying circumstances, have now been clearly, distinctly, 
and authoritatively laid down. 

JAMES FERGUSON. 








CONTRABAND OF WAR. 


Q' all the questions arising out of the existence of the 

present state of war between the United States and 
Spain, none are of more immediate practical interest to the 
majority of persons in this country than those connected 
with the law regulating Contraband of War. For, since 
both States at the outset announced their intention of 
accepting the limitations of the Declaration of Paris in regard 
to the exemption from capture of non-contraband goods of 
the enemy in neutral ships, and of neutrals in enemy ships, 
it follows that the only points at which the exercise of the 
rights of either belligerent may cause inconvenience to 
ordinary traders in this country is in regard to the right of 
search for and seizure of contraband goods. 

It speaks volumes for the lightness with which the 
restraints imposed in modern war bear upon neutral trade, 
that to very many people it seems matter for complaint that 
Spain or the States should interfere with our commerce even 
to the small degree indicated. One frequently hears the 
question, “If I send my goods in a British ship, what 
business has anyone to stop it and overhaul the cargo?” 
To this the answer is, of course, that the Right of Search is 
inseparably bound up with the right of seizing goods which 
fall under the description of Contraband; and this latter 
right (although its limits are, as will be seen, somewhat 
indefinite) is one of the most firmly established in the Law 
of Nations. 

And rightly so. For War, although a legal, is none the 
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less an abnormal relation of States. The end of War is 
Peace ; and it is accordingly proper that no State which does 
not take the responsibility of itself joining in the war should 
interfere to render any aid to either of the parties which 
would result in prolonging the conflict. Aid publicly 
rendered by a State would of course properly be treated 
as itself an act of war. But the innumerable methods 
in which private individuals might supply the wants of 
belligerents, can only be conveniently met by some check 
which shall enable the State sinned against to restrain them 
without at the same time involving in war the nation whose 
subjects are implicated. This result is attained by the 
Law of Contraband, under which the carriage of certain 
articles is interdicted, and all parties breaking the interdict 
are placed outwith the protection of their own State, and 
subjected to punishment by the offended belligerent accord- 
ing to the Law of Nations. 

It is curious that the term Contraband, now so familiar, 
does not appear in this connection until a late date. We 
have, however, an example of its use in regard to domestic 
trade at a comparatively early period in the expression, 
Merces banno interdicta; and, in a similar sense, Contra- 
bannum occurs in an early Italian Charter of a.p. 1445. The 
earliest extant instance of the use of the term in International 
Law occurs in the Treaty of Southampton (17th September, 
1625), between Charles I. and the States-General of Holland. 
This treaty is contemporaneous in date with the first edition 
of Grotius’ “ De Jnre Belli et Pacis,” in which, however, the 
term is not found. Although the name is thus of late 
origin, the thing itself was, inevitably, well enough known 
from very early times. Indeed, in Justinian’s “Code” 
(B. iv. t. 41, frag. 2) there is a sentence from Marcian 
forbidding the sale to Barbari Alienigenae of oil, wine, 
arms, and iron; and in the Decretals of Gregory [X., and in 
the bull, “In Coena Domini,” excommunication is decreed as 
the penalty of supplying the Saracens with arms. When, 
after the publication of Grotius’ great work, the laws of war 
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came to be formulated, that branch which regulates contra- 
band received its own share of attention; and, since then, 
the privilege has always been accorded to a belligerent of 
intercepting the access to his enemies of such commodities as 
are capable of being immediately used in the prosecution of 
hostilities against himself. 

While the general principle, however, has been admitted, 
there has been wide divergence of opinion in regard to 
the articles which properly fall within this description. The 
one extreme may be said to be embodied in the Armed 
Neutralities of 1780 and 1800, which limited articles of 
contraband to munitions of war and sulphur; while at the 
other extreme we find our own utterly unjustifiable confisca- 
tion in 1793 and 1795 of all vessels bound for French ports 
with provisions of any sort (a course which we attempted to 
defend on the pretext that there was a possibility of thereby 
starving the enemy into submission), and the extraordinary 
seizure by the Spaniards in the seventeenth century of a 
cargo of tobacco bound for Holland, on the ground that it 
might “prolong the consumption of victuals” by their 
enemies. 

The divisions under which Grotius in this connection 
grouped all commodities, are still exhaustive. ‘ There are,” 
he says in a well-known passage, “ some objects which are of 
use in war alone, as arms; there are others which are useless 
in war, and which serve only for the purposes of luxury ; and 
there are others, again, which can be employed both in war 
and in peace—as money, provisions, ships, and articles of 
naval equipment.”(a) The second class can, of course, be | 
neglected. Of the contraband character of the first class 
there has never been any doubt. But, in regard to the third 
class—articles, namely ancipitis usus—there has been great 
variety of both doctrine and practice. Generally speaking, 
the tendency has been for nations of first-class maritime 
rank to extend the limits of contraband; while, on the other 
hand, it has been the interest of second-class naval powers 





(a) “De Jure et Bell. et Pac.” iii. 1. 5. 
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to restrict them as far as possible, in the hope that the 
benefits obtained by them as neutrals from freedom of 


trading, would more than counterbalance any advantages 
which as belligerents they might have derived from a 
theoretical right of seizure which they could not enforce in 
practice. The existing law on the subject falls to be 


gathered from the tenor of Treaties and from the writings 
of International Jurists. During the seventeenth century a 
great number of Treaties contained stipulations bearing upon 
the subject. Of commodities, other than munitions of war, 
we find horses, provisions, soldiers, money, ships, metal, and 
timber classed in one or other as contraband; while naval 
stores, although excluded in some treaties, were, by edict, 
regularly treated by us as contraband. 

The leading authority on English law at this period is 
a report by Sir Leoline Jenkins to Charles II. in regard to 
a capture of English tar by Spain, in which he stated that 
“These goods, if they be not made unfree by being found in 
an unfree bottom, cannot be judged by any other law but by 
the general Law of Nations. I am humbly of opinion that 
nothing ought to be judged contraband by that law in this 
case but what is directly and immediately subservient to the 
use of war; except it be in the case of besieged places or of 
a general certification by Spain to all the world that they 
will condemn all the pitch and tar they meet with.” 

The French usage was early fixed by the Ordonnance de 
la Marine of 1681, which enacted that arms, powder, bullets, 
and other munitions of war having ‘la forme d’un instru- 
ment pouvant servir directment a la usage de la guerre,” 
should, with horses and harness in course of transport to 
enemies, be treated as contraband. To these lines they in 
the main adhered (with occasional deviations in practice) 
until the Napoleonic wars. Their rules were in substance 
embodied in 1713 in the Treaty of Utrecht, and upon this 
many of our own eighteenth century treaties were regulated. 

Of the Jurists of this period, the majority admit the 
propriety of classing as contraband a variety of articles not 
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directly munitions of war, where circumstances make these 
especially likely to aid the enemy.(a) Chief among the 
articles so treated are timber, materials of naval construc- 
tion, saltpetre, horses, cordage, sails, and provisions. The 
object of the Armed Neutralities of 1780 and 1800 was to 
limit the number of contraband articles in the interests of 
the neutral States signing them—namely Russia, Sweden, 
Denmark, Spain, France, Holland, the United States, 
Prussia, Austria, Portugal, and the two Sicilies. It is note- 
worthy, however, that every one of the signatories violated 
one or other of the provisions when itself next at war. 
During the present century the United States have con- 
cluded several treaties, some of which include naval stores, 
sulphur, saltpetre, and horses; and others of which treat 
provisions, money, metal, ships, and naval stores as 
innocent. In a treaty with Spain, concluded in 1795, and 
confirmed in 1819, they enumerate a long list of munitions 
of war as contraband, but expressly exclude Coals, corn, and 
wearing apparel. This treaty has, of course, been avoided 


by the war, and, in any case, would not bind either belliger- 
ent in a question with any other power. ‘The general 
tendency of the United States practice seems to favour the 
doctrine that contraband character may be imposed upon 


articles ancipites usus by circumstances. 

To this view Great Britain has consistently adhered from 
the earliest times. It is exemplified in the only two 
treaties now binding on us which deal with the subject 
concluded during the present century viz., that with 
Portugal in 1820, and with Brazil in 1827,—and in the 
decisions of our Prize Courts. 

To the category of articles ancipitis usus, fresh articles 
have been, through the progress of science, added during the 
present century, such, for example, as engines, coal, &c. 

hority— 





Quest. Jur. Pub. ic. x.; Vattel Droit des Gens, B. iii. ch. vii. sec. 112: Valin 
Ord. de La Marine, ii. 264, &c. 
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probably also breycles).(a) Of such Heffter says: “It 
cannot be maintained that commodities of the latter class 
necessarily bear the stamp of contraband. A belligerent can 


ouly interfere with them when neutral trade, in conveying 


them to the enemy, affords to the latter succour of a mait- 
festly hostile nature.” 

The weight of opinion among jurists is to the effect 
that a particular object may be treated as contraband where 
its possession becomes essential or greatly helpful to the 
belligerent for his warlike purposes. Of particular articles, 
horses, saltpetre, and sulphur, have been frequently 
interdicted. On principle, however, it seems doubtful 
whether horses could properly be treated as generally con- 
traband on importation to the United States, regard being 
had to the special cireumstances of the present war. 
Materials of naval construction have been consistently 
treated as contraband by England and the United States; 
but, on the other hand, France and the Northern nations 
have, for the most part, pronounced in favour of exempting 
them. Such exemption, however, would be properly dis- 
allowed if they were clearly destined for a port of naval supply. 

Provisions and food stuffs were, by the older English 
and American practice, treated as not being generally contra- 
band, but “they might become so under circumstances 
arising out of the particular situation of the war or the 
conditions of the parties engaged in it.” Under the British 
Admiralty Manual of Prize Law of 1888, prepared by 
Prof. Holland, provisions are classed among articles con- 
ditionally contraband ; and the proposition just quoted may 
still be taken as in the abstract correctly expressing the Law 
of Nations on the point. The tendency, however, of later 
opinion—proceeding upon the principle that the enemy is, 
in general, not to be forced into submission by stress put 
upon non-military or naval subjects, either in their person or 
trade—has inclined strongly towards restricting the circum- 
stances which warrant the treatment of provisions as contra- 





(a) “ Encycl. of Scots Law,” s. v. Contraband, at p. 264. 
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band to the case of destination to places actually besieged or 
blockaded, Thus, destination to a port of naval equipment, 
which formerly was held to warrant condemnation, would 
probably now be insufficient, unless in the case of direct 
consignation to the enemy’s fleet, or to a port at which it 
was for the time being lying. Mr. Hall concludes that 
“detention of provisions is almost always unjustifiable, 
simply because no certainty can be arrived at as to the use 
which will be made of them. So soon as certainty is, in 
fact, established, they fall under the laws regulating things 
which directly, and to an important degree, contribute to 
make an armed force mobile, and so become liable to 
seizure. They are no less noxious than arms, but except in 
a particular juncture, their noxiousness cannot be proved.”(a) 
Against this recent trend of opinion there must be, however, 
set the action of France in her Chinese war of 1885, in 
notifying an intention to treat as contraband consignments 
of rice to any northern Chinese port. The British 
Ambassador protested against this, but intimated that our 
Government would leave the matter to be dealt with by 
diplomatic action following upon any case which might arise 
in the Prize Courts.(b) Before any actual cases arose the 
preliminaries of peace were arranged. 

The article around which next to provisions most interest 
centres in this country at present is probably Coat. To this 
it would seem that a similar test would fall to be applied to 
that regulating provisions. We have indeed seen one 
instance of treaty exclusion, and there are probably others. 
In 1859 and 1870, too, France expressly declared coal not to 
be contraband. We, however, in 1870, acted as neutrals 
consistently with our theory of our rights as belligerents (c), by 





(a) Hall, “ Pub. Int. Law,” p. 689. (b) Parl. Pap., 1885, France, No. 1. 

(c) In the Crimean War cargoes of coal were probably seized, but as we 
maintained a blockade of both the Baltic and Black Seas, the question did not arise 
as one of contraband. On 16th May, 1861, the treatment of coal was discussed 
in the House of Lords in connection with the American Civil War, when Lord 
Brougham said ‘ the articles coming under the category of contraband naturally 
change with the advance of military science. Taking into account the great 
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prohibiting export of coal in British vessels consigned directly 
for the use of the French fleet in the North Sea; and 
Germany urged strongly that any export of coal to France 
was contraband.(a) At the Western African Conference in 
1884 the question was again mooted and Russia put on record a 
declaration that she would ‘‘ categorically refuse consent to any 
articles in any treaty, convention, or instrument whatever 
which would imply recognition of coal as contraband.” (b) 
Practically, therefore, the position seems to be that coal 
is so widely used for inoffensive purposes that its carriage, like 
that of provisions, cannot be generally forbidden, but if it be 
carried under circumstances which reasonably warrant sus- 
picion that it is to be supplied to the enemy’s fleet or used to 
further hostile ends, it will be liable to be seized and con- 
demned. Agreeably to this view coals are in the “ Admiralty 
Manual” included in the list of ‘conditional contraband.” 
Of course the direct supply of coal to belligerent ships 
in British ports is on a different footing and is always 
placed under stringent restrictions in the Neutrality Regula- 
tions issued at the commencement of war by our Government. 
Thus the Foreign Othce Regulations issued on 23rd April in 
reference to the present war direct that—“ No ship of war of 
either belligerent shall hereafter be permitted while in any 
such port, roadstead, or waters, subject to the territorial 
jurisdiction of Her Majesty, to take in any supplies except 





changes and improvements in all the appliances of warfare which have of late 
years taken place, I should hold that coal may be looked upon as contraband if 
furnished to one of the belligerents to be used in warfare against the other, 
Hansard, 3 Ser. clxii. p. 2083.—Lord Kingsdown concurred. ‘ The determination 
of what was contraband must depend on circumstances. ... So with coals. 
They might be sent for purposes of manufacture, but if sent to a port where there 
were war steamers with the view of supplying them—these coals would be contra- 
band.’—Hansard, loc. cit. 2087.” 

(a) “ Her Majesty’s Government had not undertaken to prohibit the export of 
coal to the powers of France or Prussia. Under certain circumstances coal would be 
considered as contraband, but the Government found it impossible to define before- 
hand the circumstances under which coal would or would not be held contraband.” 
Sir R. Collier, A.G., House of Commons, 28th July, 1870.—Hansard, 3rd Ser. 
ceili. p. 1094. 

(b) Parl. Pap., Africa, No. iv., 1685, 119-132. 








304 THE JURIDICAL REVIEW. 


so much coal only as may be sufficient to carry such vessel to 
the nearest port of her own country or to some nearer des- 
tination, and no coal shall again be supplied to any such ship 
of war, in the same or any other port, roadstead, or waters, 
subject to the territorial jurisdiction of Her Majesty, without 
special permission, until after the expiration of three months 
from the time when such coal may have been last supplied to 
her within British waters as aforesaid.” 

It is customary at the commencement of a war for the 
belligerents to issue lists of articles which they propose to 
treat as contraband. Neutrals have thus an opportanity of 
protesting against the inclusion of any articles unjustifiably 
inserted. Chambers of Commerce, and others interested, 
should always closely scan all such lists on issue, and bring 
any unreasonable provisions under the notice of the Govern- 
ment. That recently issued by Spain provides for the treat- 
ment as contraband, of cannon, quick-firing guns, shells, rifles 
of all patterns, cutting and thrusting weapons and arms of 
precision, bullets, bombs, grenades, fulminates, capsules, 
fusees, powder, sulphur, dynamite, explosives of all kinds, as 
well as uniforms, straps, pack-saddles, and equipment for 
artillery and cavalry, marine engines, and im general all 
appliances used in war. The practice of the British Govern- 
ment, when neutral, has in general been to refrain from 
minute regulations, and to rest satisfied with directing the 
attention of the lieges to the duty on neutrals under Interna- 
tional Law to abstain from carrying contraband goods—leaving 
the question of what is contraband and the penalties of carrying 
it to be dealt with according to the Law of Nations. Thus 
the Queen’s proclamation of 23rd April last, in reference to 
the present war, merely provides : “We hereby warn our loving 
subjects, &c., . . . that if any of them shall presume in con- 
tempt of Our Royal Proclamation and of our high displeasure 
to do any act in derogation of their duty as subjects of a 
neutral power . . . as more especially by carrying any article 
or articles considered and deemed to be Contraband of War 
according to law and the modern usages of war for the use or 
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service of either of the said powers . . . all persons so offend: 
ing, together with their ships and goods, will rightfully incur 
and be justly liable to hostile capture and to the penalties 
denounced by the Law of Nations in that behalf... . And 
we hereby give notice that all Our subjects or persons entitled 
to Our protection who may misconduct themselves in the pre- 
mises will do so at their peril and of their own wrong; and 
that they will in nowise obtain any protection from Us 
against such capture or penalties as aforesaid, but will, on the 
contrary, incur Our high displeasure by such misconduct.” 

It thus becomes of vital concern to those interested, to 
understand the general position of the Law of Nations in 
regard to the matter; and of this, so far as determinate, it has 
been our aim to give some conception. Tosumup. The posi- 
tion of various classes of goods as contraband may be thus 
summarised :—(1.) Merchants shipping munitions of war and 
other articles directly fitted for warfare must realise that these 
are liable to seizure, if consigned to a hostile port. (It must 
be observed too that the destination will be presumed to be 
hostile unless it is unequivocally neutral.) (2.) Parties may, 
however, fearlessly ship wrticles of luxury such as have no 
possibility of being used for hostile purposes. (3.) With regard 
to the large and important class of articles of commerce w hich 
are ancipitis usus, such as provisions, coals, machinery, &c. (a), 
it follows from what has already been said that these may 
be shipped without serious risk of interference to all ports 
except to such as are so situated that a consignment thither 
raises a reasonable inference that the aaake will probably be 
used in furtherance of warlike designs—in which latter case 
they will be exposed to the penalties of contraband. 

The penalty which attaches to contraband goods is, in 
veueral, forfeiture. In certain special cases, however,—where, 
C9; the goods carried are the staple products of the export- 
ing country, and are not forbidden by treaty—a milder course 
has been followed, the goods, upon seizure, being merely 





(a) A lapocition. hi is, it may be noted, been manif fested | by the 
during the present war to treat even sulphur and saltpetre as in this class. 
VOL. X.—NO. 3. X 


U “1 States 


nite 





306 THE JURIDICAL REVIEW. 


treated as liable to pre-emption by the States seizing them. 
This course has sometimes, in practice, been extended to all 
conditional contraband, and by the Act 27 & 28 Vict. cap, 
25, sect. 38, power is given to the Admiralty, instead of having 
such goods condemned by Prize Court, to purchase them, 
The price of purchase is generally the value, plus ten per cent, 
for compulsory sale. 

The United States have rather favoured a similar treat- 
ment of all contraband goods, and have indeed actually 
adopted it in a treaty with Germany. But it is hardly 
likely that they, or any other belligerent power, will adhere 
to such a course under the stress of war. For, obviously, 
to do so would be to remove one of the most serious checks 
at present existing upon contraband trade; as the shipper— 
being certain of his profit in any case—would be subject to 
no check; while, moreover, the element of risk being done 
away with, the enemy would no longer require to pay war 
prices for his supplies. 

As regards the ship carrying contraband, it too was 
formerly considered liable to forfeiture, and to this practice 
it is believed Russia still adheres. It is no longer, however, 
the general rule, except where the ship and goods belong to 
the same party, or where there is fraud, or contravention of a 
treaty. In other cases, the ship is simply taken into port 
and detained until the goods are properly condemned by 
a Prize Court—the loss of freight and time and payment of 
expenses being treated as sufficient penalty. 

Where innocent articles are carried along with contraband, 
they are affected by the latter, unless shown to belong to 
different owners. 

Besides articles of commerce in the ordinary sense, there 
are one or two instances of what are called “analogues of 
contraband,” which have given rise in recent wars to Inter- 
national questions. Of these the chief are Enemy Dispatches 
and Enemy Persons. 

With regard to Dispatches—if the carrier enters into a 
special contract to carry these (other than communications 
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addressed to Diplomatic Representatives properly accredited), 
he becomes the agent of the belligerent, and so he himself, 
his ship, and the dispatches are liable to be seized. This 
applies wherever the dispatches are found to relate to military 
operations, even though addressed to non-official persons. 

Where, however, dispatches are received by a carrier 
without notice of their character, in the ordinary way of 
business, the case is different. Here the belligerent is still 
entitled to seize the dispatches, but the carrier is free from 
penalty. The Right of Seizure of course implies a Right of 
Search, and obviously, under modern mail conditions, this 
tends to become irksome. Accordingly, in recent wars, 
arrangements have been recognised whereby, in the case of 
properly accredited Mail Steamers having a Government 
agent on board, a certificate under his hand that the sealed 
mail bags contain only ordinary mails has been in practice 
accepted.(a) It cannot be said, however, that any rule has 
been established which would exclude the right of search. 
It is understood that in the last American war the United 
States, in deference to the representations of our Government, 
issued instructions to their naval officers, requiring them to 
take advantage of the right of search only in extreme cases, 
where serious grounds of suspicion existed. 

The carriage of Enemy Persons raises questions of some 
nicety. It is of course clear that where a shipowner contracts 
to carry persons in the service of a belligerent on terms which 
give such belligerent more or less control over the move- 
ments of the ship, he thereby enters the service of the enemy, 
and his ship is liable to capture and the enemy persons to 
detention as prisoners of war. The doubtful case arises, how- 
ever, where hostile persons take passage on board a neutral 
ship trading in the ordinary course of its business. Out of 
such a case a grave question arose during the Civil War, 
when Messrs. Slidell and Mason were seized by the 
American cruiser San Jacinto, from the British mail steamer 


Trent. On complaint by the British Government they were 
(a) Cf. Hall, loe. cit. 734. 
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at once released. Unfortunately, however, the question was 
not dealt with upon the broad ground that enemy persons 
sailing in such circumstances under a neutral flag could not 


in any case be treated as contraband of war. Lord Russell 
founded chiefly on the alleged diplomatic character of the 
parties seized, and on the fact that their destination was a 
neutral port ; while Mr. Secretary Seward admitted that the 
course pursued of simply seizing the men, instead of bringing 


both them and the ship in for condemnation by Prize Court, 
was in any event quite illegal.(a) While the incident thus 
in itself led to no result, its occurrence brought the question 
prominently under the notice of. International Jurists. The 
general result of their consideration seems to be in harmony 
with the view expressed by Mr. Hall, that if the belligerent 
enemy persons actually go on board as simple passengers, 
the neutral ship lends the cover of its neutrality to the 
passengers, and so exempts them from hability to capture. 

The considerations bearing upon the contraband nature 
of ships of war themselves, and of repairs &c. done 
to them by neutrals, raise questions of a different order 
from those involved in ordinary contraband trade, and they are 
moreover, so complicated by the Three Rules of Washington 
(which are themselves not fully accepted as general Inter- 
national Law), as to be hardly suitable for treatment in the 
present article. Of course, too, the shipment of goods of any 
kind to a port which is efficiently blockaded renders both 
ships and cargo liable to capture. 

J. Roperton CHRISTIE. 


[ Note.—As confirmatory of the views expressed in the foregoing article, 
reference may be made to communications made in reply to enquiries from 
shippers by the Foreign Office, through the Hon. F. Villiers, published 
in The Times of 7th May, and by the United States Assistant-Secretary of 
State, printed in Zhe Times of 9th May last. ] 





(a) The correspondence is printed in Bernard’s “ Neutrality of Great Britain,” 
319-323. 
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ROM the beginning of the century murmurs, more or 
less audible, have often been heard about the law’s 
“delays,” and now, at the close of the century, there are 
complaints, loud and long, voiced by public opinion, and 
by the deliverances of Select Committees and Departmental 
Commissions and by jurists, of the law’s “anomalies,” not 
to say injustice, in regard to the question of the juris- 
prudence of intoxication. Tio those who have given 
attention to this intricate psychological and social prob- 


lem it is not surprising that there should be a feeling of 
deep dissatisfaction. The close relationship of alcoholism 
to insanity is well known and understood by jurists, legal 
and medical, who have made a study of the insanities of 


inebriety, which by competent authorities are put down 
at from twenty-five to thirty per cent. of all insanity. 
One of the great Continental alienists, Krafit-Ebing, 
of Vienna, has placed on record the dictum that all 
forms of insanity, from melancholia to imbecility, are to be 
found in alcoholism, and most alienists and jurists in this 
country will be disposed to agree with the distinguished 
Austrian specialist. His views are shared by others hardly 
less eminent, such as Magnan, Morel, Flint, Gairdner, 
Mitchell, Clouston, Maudsley, Crichton-Browne, and Norman 
Kerr, as well as by the leaders of the schools of jurisprudence 
and philosophy which in recent times have sprung up on 
the Continent, who urge that more attention should be 
paid to the physical, psychical, and ethical aspects of the 
question. It would be beyond the scope of this paper to 
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touch, except indirectly, upon any of the other insanities of 
inebriety—e.g., mania-A-potu, delirium tremens, dipsomania, 
general paralysis of the insane (that increasing disease of 
modern life, especially among the male sex, traceable in 
large measure to alcoholic excess)(@), and alcoholic in- 
sanity. It does seem a little strange at this time of day 
to be under the necessity to prove that the intoxicated 
state is an insane state; in short, that a bout of intoxi- 
cation is insanity of a more or less fleeting order. At 
present I carefully avoid the use of the term “ drunken- 
ness,” which is not perhaps specific enough, and which, 
owing to the loose views held by quite a number of 
respectable authorities and people as to what constitutes 
this condition, is apt to be misunderstood in defining the 
mental state. The difficulty in securing a general accept- 
ance of this proposition is all the more remarkable, when 
one reflects that if the drunkard by occasion goes on long 
enough in the path he is said to have deliberately chosen 
(this may well be doubted in many cases), and escapes by 
the merest accident (as he does hundreds of times) the 
penalty due by the authors of homicides, &c., the criminal 
law will at last throw its protection over him, because it 


recognises it is dealing with a diseased individual who, by 
reason of much intoxication, has brought about permanent, 
if not incurable, damage of the brain and vital organs. 


Intoxication is insanity pure and simple ; in fact, there is 
no more complete picture of insanity to be met with in the 
wide and diversified range of lunacy. Inability to con- 
vince opponents, and a section of doubting jurists, of 
the truth of this proposition, creates a barrier to the 
acceptance of the important contention and conclusion 
—viz., that the authors of crimes committed in a state of 
intoxication are not wholly accountable to the law, and 
therefore punishment (at least that form which, once given 


(a) In the aetiology of this disease the alcoholic factor is second only to the 
syphilitic one. 
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effect to, is beyond rectification or modification) may 
well be considered out of place. 

The statistics applicable to this class of criminals are 
highly suggestive. On the 31st March, 1896, there were 
58 inmates in the department for criminal lunatics; 51 of 
whom were there for “crimes of blovd,” no less than 
35 being for murder, the other 16 for culpable homicide and 
dangerous assaults which might have terminated in death. 
It is the merest accident that maiming, rather than 
death, is the result of these furious and reckless assaults. 
Of the 51, seventeen were found by the Court to be 
insane when committing the offence; twenty-eight insane 
in bar of trial; and the remaining six were either re- 
prieved on the ground of insanity, or certified insane 
while undergoing sentence. Writing from a somewhat ex- 
tensive experience, it is pretty safe to hazard the opinion 
that a large proportion of the “insanes at the time,” and 
some of those indicted for homicides on whose behalf insanity 
in bar of trial was successfully pleaded, were persons suffer- 
ing from one or other of the alcoholic insanities. These 
figures, and others which might be taken from the Judicial 
Statistics, suggest that homicides with motive, or with pre- 
meditation, are practically unknown in Scotland. Sir Henry 
Littlejohn, with his unrivalled experience as a medical jurist, 
has repeatedly maintained this view. 

Further, during the past decenniad, 44 persons were ad- 
mitted to the criminal lunatic asylum for crimes of blood ; 
23 were found to be “insane at the time;” while in regard 
to 21, ‘insanity in bar of trial” was established. Of the 
30 accused of murder, 17 were found to be ‘insane at the 
time,” and “insanity in bar of trial” was accepted by 
the Court on behalf of the remaining 13. In 1895, 1825 
persons were tried before the Justiciary Judges and Sheriffs 
with or without juries, of whom 386, or 20 per cent., were 
charged with crimes of blood and of violence against the 
person. Of the 158 persons charged with crime, and whose 
cases were investigated in the Justiciary Courts, 37, or 21 per 
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cent., were for crimes of blood ; and of 961 before Sheriffs, 
285 persons, or 30 per cent., were in the same category. 
Two points not less significant, and bearing intimately on the 
subject under consideration, are these—first, 88 per cent, 
were of the male sex; and second, it may be accepted that 
95 per cent. were in a state of intoxication, more or less 


complete, when the crimes were committed. The esti- 


mate, based as it is upon some knowledge of the three 
counties of Lanark, Renfrew, and Dumbarton, which, with 
35 per cent. of the population of Scotland, yield 50 per cent. 
of such crimes, is a high one. These figures not only are 
not pleasant reading, but there is nothing to indicate that 
these grave crimes resulting from drunkenness are decreasing, 
or to prove that sentences of death or penal servitude have 
any deterrent influence, as some judges seem to think, 
in reducing the number of them, any more than the 
“twenty-four hours or half-a-crown” of a police magis- 
trate has in diminishing the minor offences of disorderly 
conduct and incapacity associated with the same cause. 
The authors of the minor offences of disorderly conduct and 
of incapacity of to-day, at least, many of them, become in 
time the perpetrators of the graver crimes of to-morrow. 

An explanation of the excess of both types of offences 
against law and order in certain districts (making allowances 
for the unreliable nature of the minor offences from a statisti- 
cal point of view in different localities which do not apply to 
erimes of blood, there being everywhere in these cases 
uniformity and certainty of action on the part of the criminal 
authorities), may be found in large measure in physical, 
ethnic, economic, and sociological causes. 

Looking through the calendars of crime for a number 
of years, another point of considerable significance in con- 
nection with crimes of blood and their proximate cause, 
and their unpremeditated character, is this, that as a rule 
they are committed between Saturday night and Monday 
morning, and especially on these nights during festive 
occasions such as “ Fair,” “Trade,” and New Year holidays. 
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The usual ‘week ends” are the occasions when the majority 
of “ pay day” drunkards indulge their folly, or disease, or both 
by the commission of simple assaults, or by disorderly con- 
duct. Fortunately for them these offences have, in the vast 
majority of instances, no disastrous ending, but such occa- 
sions are surely leading up in men of diseased body and 
excitable temperaments to crimes of violence which they 
may have (as the law is now often interpreted) to expiate by 
their lives. Each drinking bout is silently and imperceptibly 
bringing about physical and mental changes which leave 
buveurs with less resistive power. 

On a recent occasion the writer had the privilege of briefly 
discussing the criminal in relation to “crimes of blood” with 
the great Italian philosopher and psychologist, Lombroso of 
Turin. He remarked on the want of interest manifested in 
Scotland in regard to the newer conceptions of criminology. 
It was explained to him that this absence of interest might 
be ascribed to the fact that “crimes of blood” were compara- 
tively few in Scotland when contrasted with Italy, the ratio 
per 100,000, according to his own countryman, Garofalo, 
being in the latter 25, in the former 1°4, (Spain 11, 
Austria 4, Belgium 8, France 2°7, United States 2°3); 
and that in Scotland such crimes, except in very rare 
instances, were committed by persons more or less completely 
under the influence of alcohol, and suffering from varying 
degrees of mental and physical degeneration incidental to 
the alcoholic habit long indulged. 

While it would be superfluous to describe in detail 
the phenomena of intoxication, the more salient do call 
for mention, indicating as they unmistakably do a rapid 
representation of insane acts and scenes. ‘Ihe exhilarating 
stage is one of exaltation and rapid ideation; motor co- 
ordination is defective ; the gait is unsteady. The pathology 
of this stage is paralysis of the vaso-motor nerves, and a 
disordered cerebral circulation. Alcohol has a_ special 
affinity for brain tissue. By-and-by cerebration and speech 
become incoherent. Reason, perc2ption, and sensation, are 
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blurred. All the special senses are affected. Sight is dis- 
turbed. ‘I'he tactile and muscular senses are so affected by 
incomplete anesthesia as to make it impossible to apprehend 
the degree of violence which is being used. This is the stage 
marked by incontrollable outbursts of passion and of blind 
and destructive fury. There is increased reduction of in- 
hibitory control, following a partial paralysis of the higher 
nerve centres by the toxic agent. ‘The whole case is well 
put by Maudsley («), who speaks of the artificially produced 
insanity of one bout becoming the chronic insanity of many. 
The insane phenomena observed in the intoxicated state, 
whether induced by one bout or many, are from the medico- 
legal point of view much the same. But it must not be 
forgotten that the drunkard of many and frequent bouts who 
is mainly the subject of enquiry in criminal courts (whether it 
has been up till this point recognised or not by the physician) 
is in a more or less pathological state, the brain and other 
vital organs being impaired, if not permanently damaged and 
altered. The precise degree it would, unless where the 
changes are gross and well-marked, be difficult to state. 
But in such a person, apart from questions of heredity and 
neurosis, which often might be urged in his case, the point 
often made in law courts that the condition has been volun- 
tarily induced may fairly be considered a matter of consider- 
able doubt. To dogmatise on this point would be to assert 
positively that the toxic agent in the beginning of the bout 
of an occasional or chronic drunkard has in no way lessened 
inhibition, and did not pave the way for successive libations 
until the individual is beside himself. It was voluntary no 
doubt up to a certain point in some cases, but not at the 
point of foolish conduct or raging madness. The folly is not 
of so much moment, it is the violence. There was no inten- 
tion in the vast majority of instances of becoming intoxicated, 
just as there was without exception no intention of becoming 
maniacal after intoxication. There was, it is safe to say, as 





a) “ Physiology and Pathology of the Mind,” p. 228. 
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little intention to enter on the first as on the second stage of a ’ 
course ending in violence. Eminent legists, past and present, 
are not quite agreed on the two difficult problems involved. 
(oke, Blackstone, Hale, and other writers of the seventeenth 
and eighteenth centuries, admit the insanity, but by qualifica- 
tions rob it of its protective value by insisting on the theory 
of voluntary indulgence. Some modern legal authorities, who 
admit neither the state to be one of insanity nor the 
possibility of its being involuntarily brought on, introduce 
something like certainty of view into what at the best is a 
region of speculation and uncertainty. 

From the medico-legal point of view, there is no use in 
raising the question of a man’s mental state while sober, his 
condition then is one more for legislators and sociologists ; 
but the pathological condition present during sobriety as 
well as ebriety, vastly more significant in the latter state, 
should, under a more perfect system of jurisprudence than 
we yet possess, be made the subject of enquiry at the trial, 
as well as questions of the heredity of insanity or of inebriety, 
environment, habit, and disease. The presence at one time 
or other of sunstroke, syphilis, malaria, puerperal trouble, 
influenza, &c., which leave a profound impression on the 
nervous system, is most important. The physical aspect, it 
is safe to say, has more to do with inebriety than is yet 
dreamt of in legal, medical, or moral philosophies. 

Dr. Clouston (a), writing from a rich and ripe experience 
in the field of insanity, says of the excessive drinker, ‘‘ We 
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can now prove that such a man’s brain is diseased... . 
The alcohol has, in fact, established as a permanent condition 
of brain, even when it is not circulating in the blood, the 
state of inhibitory paralysis, which is characteristic of actual 









drunkenness.” 
It is indeed a strange commentary on our system of 


jurisprudence that so little heed is paid to the striking 
pathological effects of aleohol, when in most forms of insanity 






















(a) “ Responsibility in Drunkenness.” The Juridical Review, April, 1894. 
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it is all but impossible to discover any. So to speak, the 
pathological brain is, to a very large extent, a terra incog- 
nita, but in the alcoholic insanities it is different. The 
physical poison partaken produces distinct changes in the 
blood itself and in the tissues, whether the bout be one or 
many, each bout accentuating the changes. 

Sir Arthur Mitchell, in a communication (a) addressed 
to the Scotsman in 1877, thus describes the condition :— 
“Tt should at once be understood that alcoholic intoxi- 
cation—that is, ordinary drunkenness—is really a state 
of insanity. The person labouring under it can legally and 
scientifically be certified to be a lunatic. . . . It is nothing 
but the known transitoriness of his condition which prevents 
him being sent to an asylum.” Few, if any, will be found 
to dispute the weight which attaches to such an opinion. 
One may not be able to find it in text-books on medical 
jurisprudence, but it is none the less in accordance with 
scientific truth. It is an opinion which every barrister, 
briefed to defend persons charged with crimes of violence 
committed in a drunken state, would do well to know and to 
act upon. 

In regard to the responsibility of the individual com- 
mitting a crime in a state of intoxication, if that state be 
accepted as one of insanity pure and simple as it undoubtedly 
is, then the corollary is obvious that at the trial the plea in 
defence should be “insane at the time.” This plea, if suc- 
cessful, does not only vindicate the law, but effectively pro- 
tects society (which on full consideration of the whole matter 
is not quite free from blame in regard to this class of criminal) 
from the possibility of further outrages, because the drunkard 
criminal is removed to a safe place of custody, from which 
parole is only granted after many years of enforced abstin- 
ence and of a healthy regimen, and then adequately safe- 
guarded by the prison administrators. One would have 


(a) Vide Minutes of Evidence of Scottish Departmental Committee on Habitual 
Offenders, Inebriates, Juvenile Delinquents, &c. App. L., Proposed Legislation 
for the Cure and Control of Habitual Drunkardas, p. 526. 
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thought that this procedure would satisfy the most exacting 
upholder of the majesty, not to speak of the certainty, of the 
law. It is not contended by those who advocate something 
short of capital punishment in such cases that deprivation of 
liberty, it may be for a lifetime, is a warning to drunkards— 
and there are many in this country qualifying for crimes of 
blood—any more than forfeiture of life, as many eminent 
judges conclude. ‘To come to any such conclusion would be 
to betray ignorance of the psychology of the drunkard and 
of questions intimately associated with and inseparable from 
his psychological state, such as heredity, habit, and disease. 
On the other hand, there is no evidence to show that crimes 
of violence, any more than the minor offences committed by 
drunkards, are decreasing, but rather the reverse. 

One has to go back a hundred and fifty years ago, to the 
time when there were 220 capital felonies on the statute 
book, when learned judges believed that sheep-stealing was 
put down by a free use of the gallows. The parallel atti- 
tude in this respect between legal beliefs, generally in the 
eighteenth century, and partially at the close of the nine- 
teenth, serves to mark the advance which in the long 
interval has been made. It is by no means flattering. 
Capital punishment in most civilised countries is the 
penalty for deliberate, premeditated homicides, and, most 
people are agreed, rightly should be retained for such. 
The cause of the insane state produced by intoxication, like 
the cause of any other form of insanity, is, as has been 
said, immaterial, unless indeed the alcohol was taken for 
the specific purpose of fortifying the author of homicide 
to accomplish his work. Alcohol, doubtless, is put to many 
debased uses, but the number of people who utilise it for 
this purpose is so small (the writer knew of none in a 
somewhat long experience in a large field of observation) 
that it may be left out of account in considering the general 
question, and left to adorn text-books. If such a criminal 
crops up at a time, better far that he should escape justice, 
than that hundreds should suffer injustice by the prevalence 
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of such a belief, creating as it does such a mistaken view of 
the true jurisprudence of inebriety. 

A luminous exposition of legal practice was set forth very 
fully six years ago by Lord James(«) in regard to the 
criminal responsibility of inebriates. In answer to the 
question, put with reference to murder committed without 
premeditation, and in a sudden burst of passion, the crime 


being reduced to manslaughter, “ ought, in such cases, the 
same measure of justice be applied to the passion of drunk- 
enness and sobriety alike?” he replied, “I think it should,” 
and added, “ the sudden unpremeditated act may spring on 
the one hand from a bad disposition and evil passions, on the 
other from the hot blood quickened by drink.” 

If the variety of rulings by judges in these cases does not 
suggest, as is alleged, that the personal judicial equation 
counts for something, then to some extent the rulings and 
the verdicts which as a rule follow, must be traceable to the 
different methods of presenting such cases by the defence, 
or the line of defence chosen, which likewise varies. It is 
even asserted that much depends on the composition of juries, 
whether the verdict will be the gravest of all, or culpable 
homicide. But the public are not, except very rarely, allowed 
into the secrets of the jury room. One of these exceptions 
occurred last year at Bury, in Lancashire, when the jury 
signed the public memorial praying for a respite, and two 
days before the date fixed for the execution sent a telegram 
to the Home Secretary, praying for the same thing on the 
ground, to use their own words, of “ being firmly convinced 
that the man was in a drunken frenzy, and had no intention 
of taking his wife’s life.” It was granted. 

Nineteen years ago the late Lord Deas, one of the 
most eminent of the criminal judges who have adorned the 
Scottish Bench, and reputed to be severe rather than other- 
wise in his judgments, was among the first to set aside the 
judicial dicta acted upon for two centuries, by the declara- 


(a) Letter to Times, 5th January, 1892, by Sir Henry James, Q.C., M.P. 
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tion that although a state of drunkenness, and even habitual 
drunkenness and allied conditions, such as delirium tremens, not 
amounting legally to insanity, formed no excuse for crime, he 
saw his way in several cases to establish a precedent in favour 
of reducing the quality of the offence from murder to culpable 
homicide.(v) Commenting upon this deliverance in one of 
his lectures delivered in 1879 at the Royal College of 
Physicians, under the Morison bequest, Sir W. T. Gairdner, 
of Glasgow, said, in regard to the two cases calling for this 
exposition of the law, “they illustrate in the strongest 
manner the tendency of the law to disown insanity as a 
defence, whenever the mental disorder is attributable to 
alcohol excess.” But the difference between the eminent 
legal and the eminent medical jurist and philosopher is fur- 
ther emphasised by the declaration of the latter, that his 
instincts wholly revolted from the position which Lord Deas 
attributed to the law in holding that aberration of mind, not 
amounting to visanity, might legitimately form an element 
in the question between murder and culpable homicide, and 
that the case of acutely developed delirium tremens formed 
one to which this description was applicable. The medical 
jurist’s admirable and well-timed criticism must have left 
a permanent impression upon this judge, for when before him 
two years later a drunken soldier was charged with murder- 
ing a fellow prisoner in one of the Glasgow police cells, 
his ruling was a remarkable advance on any previous one : 
“Tf the man was insane at the time he committed the 
offence, no matter whether the insanity lasted for ten 
minutes or for half-an-hour, merely under drink would not 
do, but if drink produced insanity for however short a time, 
and the man did certain things while insane that there was 
no reason to think he would do while sane, that was quite 
enough.” 

At the High Court of Justiciary in Edinburgh, in 


(a) H.M. Advocate v. Dingwall, 19th and 20th September, 1867, 5 Irvine, 
479; and H.M. Advocate v. Granger, September, 1878, Scottish Law Reporter, vol. 
xvi, p. 253. 
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1892 (a), the Lord Justice-Clerk (Kingsburgh) laid down at 
considerable length the criminal law in regard to such cases, 
in terms which medical jurists hailed with satisfaction. He 
said, inter alia :-—‘‘ You are entitled to take into considera- 
tion in the question whether the full guilt of murder has 
been incurred in this case, the important fact that the man 
was intoxicated at the time, and to a certain extent using 
violence, quite unconscious as to the extent of it. Although 
he is responsible for that, he may not necessarily be guilty 
of murder.” 

In 1892, Mr. Justice Collins remarked that “ drunkenness, 
although often said to be no defence to crime, was a material 
factor, where proved intention was a necessary ingredient 
of crime, for a person might be so drunk as to be incapable 
of forming an intention.” This principle, that where there is 
no intention to kill, the death penalty is out of place, has 
been accepted by most of the States of the American Union. 
Clark Bell, of the New York Bar, in 1888, gave the opinion 
that “the better rule of law undoubtedly now is that if the 
person, at the moment of the commission of the act, was 
unconscious and incapable of reflection or memory by 
intoxication, he could not be convicted. There must be 
motive and intention, and in such a case the accused would 
be incapable by intoxication of acting from motive.” A 
ruling which has been viewed with much satisfaction was 
that given by Lord Low at Glasgow in 1891. His Lordship 
expressed “his willingness to give the prisoner the benefit of 
the belief that there was no malice and no deliberation, but 
that he committed the crime while maddened by the 
influence of strong drink. While that was sufficient to take 
the case out of the category of murder, it still left the charge 
of culpable homicide.” 

In several recent rulings of quite another kind, both in 
England and Scotland, the “ wilful” nature of the crime, and 


, 





(a) Kane, 3 White, 386. The writer regrets that space does not admit of a 
fuller statement of Lord Kingsburgh’s ruling, which was followed by a verdict of 
culpable homicide. 
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the “voluntarily ” induced state of mind, have been much 
dwelt upon. These judgments, with all deference to the high 
sources from which they emanate, provide several texts for 


disputation. 

Do such cases admit of any other interpretations? Might 
it not be argued with a degree of plausibility both on its 
own merits and in the light of other rulings :—(1) whether 
a man drunk can legally do a wilful act; (2) whether, at 
any stage of a chronic drunkard’s bout, the drinking was 
voluntary, for that would imply the certainty of an absence 
of latent or patent physical and mental degeneration ; and 
(3) whether admitting, as in the case of an occasional 
drunkard, that the imbibing of a moderate quantity was 
voluntary, the moment inhibition is sufficiently impaired, 
sooner in some than others, depending upon temperament 
and habit, by a partial paralysis of the higher nerve centres 
by the toxic agent, further drinking, leading up to the 
paroxysmal and phrensied stage, becomes involuntary. These 
seem cases where a plea of “insane at the time” would have 
been a good and valid one. 

Reviewing the whole matter, there is much to be said for 
those who contend that the criminal code which regards the 
authors of crimes committed in a state of intoxication as fully 
responsible to the law, and thus places them on the same 
footing as criminals actuated by malice prepense, is not only 
not in harmony with the views expressed by the modern 
schools of psychology, jurisprudence, and ethics in the closing 
years of the nineteenth century, but is anomalous and illogi- 
cal, and unjust. The position of this country is not an enviable 
one. In regard to the criminal code and its attitude towards 
drunkenness, casual or habitual, her place is not in the 
European Concert. But her voluntary exclusion, if one may 
judge by the trend of public opinion, is only a matter of 
time.(#) In Germany, France, and Russia extenuating cir- 





(a) The Home Secretary, Sir M. W. Ridley, Bart., M.P., has introduced to the 
House of Commons a Bill to provide for the Treatment of Habitual Inebriates. 
VOL. X.—NO. 3. p 4 
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cumstances are more frequently admitted, and punishments, 
suggestive of the acceptance of “partial responsibility,” 
are more graduated. The anomalous attitude of the crimi- 
nal law is heightened by consideration of the attitude of 
the civil law, which to all intents and purposes shields 
the drunkard from the consequences of civil acts, testa- 
mentary dispositions, and contracts made in a state of 
intoxication. As a justification of their position, it has been 
urged by jurists that the death penalty is a deterrent to 
the drunkard. There can be no greater delusion. It is to 
the deliberate murderer, but it enters not into the mind of 
the inebriate. When he begins imbibing, he does not mean 
intoxication, least of all intoxication associated with violence ; 
when he has drunk, he is past the reflective stage, and, 
with will-power paralysed, acts like a madman. That many 
drunkards are potential murderers may be accepted as an 
axiom. It is the merest accident that many of the assaults 
which they commit do not terminate fatally, and that as 
a consequence capital punishments are not multiplied a 
hundredfold. The fault is not theirs; the violence is not 
measured. 

In considering the fate and punishment of persons who 
have committed serious crimes in a state of intoxication, 
it is not asking too much, first, that the Legislature of this, 
as of most civilised countries, should make drunkenness per 


se, and habitual drunkenness, offences against the law,—the 
latter offence calling for special treatment ; and, second, that 
regard should be had by the judiciary and juries to the atti- 
tude of the civil law, which practically recognises the 
condition as one of being non compos mentis. 


It is a strange reflection upon our legal system that 
drunkenness per se is freely tolerated, and that the victims 
of habitual drunkenness are permitted to make wreckage of 
themselves and their substance; and in either instance no 
hand is raised, until acts of violence are committed. To be 
fair, the law should either view these offences differently 
from what it does at present, or the crimes which inevitably 
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result from them. ‘They should be made de jure, what they 
are de facto, offences against society. 

All things considered, there is little excuse for the 
severity of the criminal code, and if justice is to be done 
to the intoxicated authors of crimes of blood, the code 
should be so altered that the crime would be charged, not 
as of the first degree, to be expiated only on the scaffold, 
but of the second degree, and punishable by such detention 
or imprisonment as would protect society. Of course, it 
may be argued that the logical plea to advance is that of 
“insane at the time,” which, if sustained, would result 
in the accused being sent into a safe place of custody for 
a long period. Either course is preferable to the present 
procedure, and either would remove from the criminal code a 
stigma suggestive of revenge, and of a too reverent regard 
for legal precedents not in harmony with modern medical 
science. In conclusion, the fact should not be overlooked, 
that the defence of the majority of criminals is not en- 
trusted to experienced lawyers, and that they are generally 
further handicapped by the want of means required in order 
to put the best construction on the case by the employment 
of experienced counsel and skilled witnesses, while the prose- 
cution is conducted by the powerful resources of the State. 
It is not asking too much that judges and juries should in 
every such case, before the verdict is reached, have presented 
to them the aspects of the question set forth, it may be 
feebly and imperfectly, in this communication. 


J. F. SurHerLanp. 





THE DEVELOPMENT OF LAWS. 


I.—Laws: UNIVERSAL AND NATIONAL. 


AN is a social being,—that is to say, his instincts are 
social rather than solitary. Thus constituted, he is 
set in a material environment, the objects composing which 
he regards, without respect to philosophic questioning, as 
things perceptible by his senses and prehensible by his 
faculties. Under those conditions he establishes between 
himself, his fellows, and their surroundings, Soceal Relations, 
each of which contains three factors—two human subjects 
and a material object. Hence, we may say that a legal right 
to any particular thing begins with the establishment of a 
social relation between one human being, another human 
being and that thing. This holds good, in principle, although 
for a concrete thing we substitute an abstract idea, and for 
an individual a collective body, such as a corporation or 
a state. 

The interests of the two human factors in a social relation 
are conflicting. If society is to be upheld without incessant 
strife, an expedient must be sought whereby that conflict - 
can be regulated. This end is attained by means of Laws. 
The term “a Law” expresses a combination of ideas not 
easily fused into a definition. Many definitions have been 


proposed, and many meanings suggested, for the expression, 
which has indeed come to be a type of that “ glorious uncer- 
tainty of the law,” which has been said to be ‘‘of more use 
to the professors than the justice of it.” Without claiming 
for our attempt any merit beyond brevity, breadth, and 
reasonable lucidity, we may define a Law as an imperative 
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rule of general application, which governs the conduct of the 
human factors in a social relation. 

The laws of every community fall into two groups. 
There are those which the community has evolved within 
itself, and which are tinged and shaped by the national 
character and necessities; and there are adaptations of general 
rules, the heritage of mankind, which each state has to some 
extent adopted, but of which none has a monopoly. It is 
needless here to enquire respecting the source of these general 
rules, because that is a problem which in the meantime calls 
forth no unanimous opinion from jurists. Whatever be their 
origin—whether they first came to mankind as a revelation 
of Divine truth; whether they sprang from a knowledge of 
right and wrong implanted in man by his Creator; whether 
they took their beginning in expediency, when men first felt 
the wants of social life; whether they are a reminiscence of, 
and survival from, a more perfect state of nature ; or whether 
they are merely concurring elements in the civil law of divers 
nations,—they form in each state a body of law, distinct 
from, yet allied to, its municipal law. As every name pro- 
posed for the discrimination of these two groups has been 
made the shibboleth of a school of jurists and a subject of 
dispute, we shall for our present purpose distinguish them 
by the terms National Law and Universal Law, which are 
convenient if not absolutely accurate. 

It is generally conceded that laws undergo a process of 
evolution or development. As regards Universal Law, it is 
impossible to estimate how far it is capable of development, 
because we cannot say that its true nature is known. In the 
case of National Law this difficulty does not occur, and we 
have thought to make more obvious the course followed in 
its evolution, by using the remarkable and suggestive analogy 
which exists between the development of a law and of an 
organism. 

Contrasting broadly the two great classes of laws, Uni- 
versal and National, with the two principal groups of 
organisms, Plants and Animals, we find that the divisions 
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in either case correspond in so far as they are closely related 
with a tendency to overlap, and are mutually dependent, 
The plant has an inferior degree of vitality, and acquires full 
vital powers only when assimilated by the animal. In like 
manner, Universal Law has a more limited application in the 
regulation of human conduct, and acquires full application 
only when absorbed into National Law. Yet the animal can 
neither exist in health without the plant, nor National Law 
operate effectively in the absence of Universal Law, for it is 
plain that the legal code of any state which should depart 
entirely from the general principles which influence the rest 
of mankind, would lack the elements of equity. And thus, 
it may be, much of the difficulty which jurists have experi- 
enced in their efforts to reconcile Universal and National 
Law, would vanish were they to think of the relation of 
plant to animal, and regard the divisions as distinct yet 
related, separate yet supplementary—Universal Law sup- 
porting, sustaining, and steadying the development and 


operation of National Law, and National Law adopting, 
applying, and giving effect to the principles of Universal 
Law. 


I]1.—VitaL DEVELOPMENT. 


Our first step towards making use of the analogy to 
which we have adverted will consist of a brief examination 
of the process peculiar to organisms which has been called 
Ontogenesis, the development of the individual. There are 
two ways in which a succession of individual organisms is 
maintained. The normal method is termed Sexual Repro- 
duction ; the exceptional method, Nonsexual or Agamic 
Reproduction. Ontogenesis can be properly applied to the 
former mode only. 

Biologists speak of three stages of Ontogenesis—Embryo, 
Development, and Maturity. ‘These represent a gradual 
development of life, of which the manifestations perceptible 
by an observer exhibit themselves between embryo and 
death. The one is the first moment at which we can 
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recognise the individual animal; the other is the moment at: 
which the vital functions cease. Between these termini 
ontogenesis occurs, usually characterised by its threefold 
course, although it may not be possible in each individual 
to differentiate between the stages. 

It has been observed that all members of one group of 
living creatures, related by natural affinity, have in embryo 
a general similarity as regards fundamental characters ; but 
as they develop, variation is introduced and extended, until 
at maturity each exhibits special characters. Thus, an eagle 
and a swan have in embryo general fundamental characters 
common to them and other birds, while each in its adult 
state has acquired special characters, which not only dis- 
tinguish the one from the other, but also separate them from 
other species of living creatures. Hence, it is said that the 
progress of vital development is from the general to the 
special, This progress goes forward until the animal attains 
maturity, when spontaneous development ceases. From that 
period the laws of growth come into play, and their operation 
is promoted or retarded by external influences. 

In Agamie Reproduction maturity seems to be reached at 
once. The creatures which exhibit these phenomena are 
the lowest forms of living beings, and their life-histories 
have not yet been completely studied. In most instances 
erowth rather than development regulates their progress, 
and instead of being individuals with a personality separate 
from their parents, the new organisms are to all appearance 
multiplications of the original organism. 


II1].—Nomic DrEvELOPMENT. 

We substitute the term “nomic” (vouos, a law) for 
“jural” or “legal,” because these adjectives would not 
express our meaning. “Jural” and “legal development” 
suggest respectively the evolution of legal science and legal 
practice. ‘‘Nomic development” implies the evolution of 
laws taken singly. 
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Just as biologists have distinguished three stages in the 
development of living organisms, so have jurists described 
three stages in the development of a national law—Inception, 
Aggregation, and Declaration. The process itself we may 
term Nomogenesis, the development of the law. It takes 
the form of a gradual development of application, because 
the application of a law—the bringing it into the most 
effective and complete operation as a rule which regulates 
the conduct of human beings—is to the law what life is to 
the organism. An inoperative law is, as it is sometimes 
called, a “ dead letter.” 

It is difficult to discover. the circumstances under 
which laws took their beginning. Many ingenious specu- 
lations have been advanced regarding the “state of nature,” 
but in truth no one knows what was that state, if we hold 
the phrase as signifying the condition of the primeval 
inhabitants of the earth. It has been lightly assumed by 
many that man was at first in a condition of barbarism. 
Possibly he was, but there is no absolute presumption of the 
fact. Happily, it is unnecessary for us to discuss the point, 
because it is enough for our purpose that each law must have 
had a beginning, under whatever circumstances that event 
took place. The earliest date at which i is possible to trace 
the germ of a law is its imception. As unwritten probably 
preceded written law, we shall consider its inception first. 

Complicated as the relations between human beings have 
now become, there must have been a date at which each of 
these relations existed for the first time. Probably, when 
this happened, the conflict of interests which then arose was 
settled by combat. As men began to realise the advantages 
of union, they must have perceived that the decision of every 
such question by the issue of a battle was fatal to unity, and 
therefore injurious to the common weal. This might have led 
the primitive citizens to seek a less disastrous form of arbit- 
rament. So far as we can sce, their choice lay between four 
methods—(1) the parties might agree amongst themselves ; 
(2) they might refer the question to the judgment of a man 
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or body of men in whom they had confidence; (3) they, 
might settle the dispute according to what is called natural 
justice ; or (4) the head of the community—patriarch, chief, 
priest, or king—might arbitrarily decide the matter. The 
ruling which decided the point, in whatever way it was 
reached, we shall call an adjudication. 

Of these four methods of obtaining an adjudication the 
last calls for further consideration, because it seems to have 
had the greatest influence in the Nomogenesis of most bodies 
of law. It is probable, and we assume it to have been the 
case, that right and wrong as moral ideas were co-existent 
with man, in virtue of the faculty of making a moral choice 
which distinguishes him from lower animals; but at the same 
time we assume that in the infancy of society, right and 
wrong as wpplied facts were in many cases determined for 
each individual by the success or failure which attended his 
prowess. The saying “might was right” may be accepted 
as describing the state of society to this extent, that wrong 
had a fair chance of being upheld as right if it were backed 
by the greater force, while right had a small chance of assert- 
ing itself if it were not supported by superior physical 
strength. In such circumstances there could have been no 
conception of jurisdiction—that is, of an area subject to a 
central authority able to enforce its commands. Without a 
jurisdiction there could not be a judge. It is almost certain 
that the social instinct of man Jed him at an early date to 
form communities, and expediency must have brought it to 
pass that one individual in each community by reason of 
paternity, by a process of selection, by vigorous self-assertion 
or by tacit allowance, was vested with authority as head man, 
prince, or priest. When communities were welded into states, 
a like cause would produce a king or ruler, religious or civil, 
to whom the whole body would owe allegiance, and whose 
commands ail would obey. We have here a foundation for 
the ideas of jurisdiction and a judge. Within the area of 
the combined communities a command of the ruler would be 
obeyed, and consequently would regulate the conduct of the 
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inhabitants as regards the matter to which it related, from 
the knowledge that disobedience would bring punishment, 
One of the first acts of such a ruler would be to arrogate to 
himself the right of dictating to his subjects the manner in 
which they were to behave in their social relations. It may 
be that a superstitious reverence for kingly or priestly 
wisdom as divinely inspired lent in some communities weight 
to these judgments ; but whether this was or was not so in 
ul cases, it is clear that the decisions need not necessarily 
have been guided by natural justice or national customs, but 
might have been arbitrary rulings, emanating from a sense of 


o 


right and wrong implanted in the breast of the ruler, from 
the mutual needs of men living as social beings in an environ- 
ment of material objects, or even from mere caprice. 

We have now reached the first stage of Nomo- 
genesis. The adjudication which settled a dispute respect- 
ing a social relation, regulated the conduct of the human 
subjects of that relation in regard to its material object. It 
was a rule of special application to these two subjects, and 
was thus the exception or embryo of a law. 

In a simple social condition it is likely that the same or a 
similar relation would lead to a repeated conflict of interests, 
and to a repetition of the first ruling. The aggregation of 
such repeated rulings would form an established rule, which, 
although at first restricted in its application to the special 
case under discussion, would, in time, extend to all cases of 
that sort. It would, however, be practically inoperative 
until applied. By this process of repetition the amicable 
agreement would grow into a custom; the reference to 
discreet advisers would produce a ciass of men skilled in the 
interpretation and application of the unwritten laws; the 
appeal to natural justice would produce an equitable rule; 
and the necessity for a particular knowledge of previous 
judgments, as generations passed and precedents multiplied, 
would lead to the formation of a cult, juridical, political or 
priestly, in whose hands was placed the sole right of 
expounding the rulings of ancient days. The result of the 
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whole was to develop the embryonic law into an unwritten | 
rule of general application, more or less unknown to the 
citizens, but known to and applied by a limited and privileged 
class. ‘This stage we shall call aggregation, or the develop- 
ment of a law. 

There arrives, sooner or later, a time when the aggre- 
gated law, either by itself, or with other laws, is pub- 
lished or declared. The cause is seldom the same; 
but whatever may be the cause, the date, or the method 
of publication, the effect is declaration, or the maturity 
of a law. Henceforth, as in the analogous case of the 
mature organism, there is an end to spontaneous develop- 
ment of the embryo. Future change comes from without. 
The organism grows, the ‘aw is modified; the organism 
dies, the law is repealed. And again, following the biolo- 
gist, the jurist is able to condense into a single proposi- 
tion the progress of nomic development. In the stage of 
inception, corresponding to embryo, the adjudication is a 
rule applicable to special persons in a special relation ; during 
aggregation, corresponding to development, the special 
adjudications are gathered together and consolidated ; while 
by declaration, corresponding to maturity, the rule becomes 
applicable to the citizens in general, and to general relations. 
Thus we say that the progress of development of a law, as 
regards its application, is from the special to the general ; 
the progress of development of an organism as regards its 
life is from the general to the special. 

In our consideration of Vital Development, we noted 
certain low forms of organisms, which reach maturity with- 
out passing through the intermediate stages. Laws are to 
be discovered which occupy an analogous position. Such 
are those imperative rules of general application which, with- 
out previous adjudication, are declared by the act of a 
legislative assembly, the edict of an absolute ruler, or the 
decision of a tribunal of supreme jurisdiction. Nothing, for 
example, could be more abrupt than the promulgation by 
King Darius of the law regarding petitions described in the 
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Book of Daniel. This was a law, because it was imperative 
in its direction and general in its application, yet it had 
undergone no course of development by inception and 
ageregation. Many modern statutes have this character, 
although enquiry will frequently disclose the fact that the 
enactment which seems creative is truly declaratory. 


IV. DEVELOPED AND UNDEVELOPED Law. 


The purpose of this article is to suggest, not to assert. 
We would ask our readers to weigh in their own minds the 
comparative merits of developed and undeveloped law. 
Which is of more value for the effective regulation of human 
conduct in social relations? The answer to this question is 
of great importance to the statesman, the politician, the 
legislator, and the citizen, as well as to the jurist. We have 
noted the reflections which occur to ourselves, but we shall 
not, as yet, hazard a reply. If it be asked whether we 
intend the curious analogy which we have been tracing, to 
be considered real, we can only answer that the requisite 
data for a decision of the point are still awanting. Little is 
known either of the origin of life or the origin of law. The 
analogy may be an accidental likeness subsisting between 
two processes essentially unlike, or the result of an unknown 
principle governing the development both of life and of law. 
At anyrate, its suggestive quality will not be denied, 

The conclusion of the matter can be stated briefly. 
There is a marked correspondence between vital and nomic 
development up to a certain point. It may or may not 
extend further. Parallel lines, however far they are pro- 
duced, remain parallel; and true analogies, when extended, 
remain analogous. But it is more profitable, in place of 
speculating upon that point, to draw a practical inference 
from what has been said. The tendency of modern society 
is to substitute wndeveloped for developed laws—to legislate 
by direct Acts on the motion of one man ora body of men, 
according to the national constitution—and to dispense with 
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An agamie organism lacks the 
organism, and, therefore, 


the process of nomogenesis. 
perfection and vigour of a developed 
it is not unlikely that an undeveloped law is less effective 
than one which has undergone the process of Inception, 


uu 


Aggregation, and Declaration. 
Henry H. Browy. 





CRAGII JUS FEUDALE. 
Il. 


A* Craig warns his reader, the feudal law varies for divers 

places and countries; but in his view, as we have 
seen, its essence was the bond of fealty and such things as 
flowed from that bond. If there was any other feature not 
perhaps involved in that idea, yet common to all places and 
countries, it was the jus gladi, the baron’s magisterial 
power over his men.(a) What was not necessarily involved 


in feudalism ? 

First of all, not Primogeniture, not the that on 
intestacy land shall descend to the eldest son to the ex- 
clusion of his brothers and sisters. In English-speaking 
countries the popular notion is that this rule is the head 
and front of offending in feudality. It is nearer the truth 
to say that the general rule for European feudalism 
was that land should descend to all the sons in equal 
shares. It has been shown since Craig’s day that this 


(a) One should probably also recognise Villeinage as an essential feature. ° 
The baron is even described in the Anglo-Saxon customaries as the King’s 
villein. According to the Duke of Argyle (“Scotland as it Was and Is”), the 
phrase, ‘‘ With the native men of the same,” dropped out of Scottish land-grants 
about 1390; and services began to be commuted in the same century. The 
Act protecting the leases of “the puir people that labouris the ground,” is 
of the date 1449. Craig’s assertion that villeinage in his time was extinct in 
Scotland can hardly be accepted: it did not, we know, hold for colliers and 
salters; and it can hardly have been true for the country beyond the Highland 
lines. The last claim to a villein-regardant in England, of which there is 
any record, was made in the fifteenth year of James I. The French Revolution 
blotted out serfdom in France: in Prussia it disappeared under the land legisla- 
tion of 1807 : and it was only abolished in Russia in 1864. 
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rule of partition (or gavelkind as it is called in the county ‘ 
of Kent), governed all succession to feuds in Anglo- 
Saxon England, and was permitted to survive the Norman 
Conquest as regards the Anglo-Saxon tenure of socage.(q) 
Primogeniture was a part of William the Conqueror’s policy 
which he introduced into England for his baronage, and 
which the Norman houses that obtained so great a footing 
in Scotland brought with them there. It was in Craig's own 
country that the rule preferring the eldest son attained its 
maximum force, for it was applied in Scotland, and still does 
apply to every species of property which ‘“savours of the 
realty,” to mortgages or heritable securities, feu-tenures, even 
to leases of land for years, however short the term. 

Craig discusses at considerable length the arguments for 
and against primogeniture, but he is well aware that it is an 
institution confined to some of the European states. By the 
Books of the Feus, every feud, he points out, is divisible 
equally amongst all the sons, that is to say there was no 
primogeniture amongst the Lombards.() It is the same, 
he says, in some parts of France and in Germany ; there even 
a title of honour descends equally to all the sons, The 
working of the rule of partition on a great scale is illustrated 
by any map of Germany. He knows also that in Wales 
feuds were of old divided; the Celts there came more readily 
under the Norman king and the Norman rule of succession, 
because they had found by experience, he says, that parti- 
bility was to the ruin of the republic.(c) 

As we have seen, Craig recognises the incidents of Ward- 
ship and Marriage as common to England and Scotland. 
In England they were “new and evil customs” introduced 
by the Normans, and bitterly complained of by the subject 
English, as the charter of Henry [L and Magna Charta 
testify. With the Anglo-Saxons, the rule was that of the 


Roman law—minor children were in the guardianship of the 


(a) Thorpe’s “ Anglo-Saxon Laws,” Cnut, 71; Gul. 34 and Henry I. 70, 
sec, 20. Digby’s “ History of the Law of Real Property,” 4th ed., p. 47. 
(b) Page 315, sec. 26. (c) Page 318, sec. 33. 
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nearest agnate (a), and this was one of the incidents of 
the Anglo-Saxon socage tenure which remained after the 
Conquest. From no Scottish record can we trace a similar 
history of wardship and marriage, but the argument from 
analogy is a strong one, and even if we accept, with Craig, 
the legendary contract betwixt Malcolm MacKenneth and 
his barons,(b) there was a time when baronage and feudalism 
existed in Scotland, and these oppressive incidents were still 
unknown. 

On the other hand, Inalienability was a part of the essence 
of feudalism. The baron was the king’s hereditary ofticer, 
set down in that part of the country not only to see it cul- 
tivated and maintain order amongst the cultivators, but to 
hold it against the king’s enemies. To sell his barony and 
substitute another in his room, was so great a breach of 
fealty that it involved entire forfeiture(c) It was a 
further part of feudal policy that the baron should have 
no power of devise, and should be succeeded by his own 
blood.(d) ‘Therefore, an alienation, or any transaction in- 
volving, or that might involve an alienation, such as a 
wadset, or the endowing of a daughter, or the granting of 
a long lease, or the creation of a burdensome servitude, or 
even an agreement for straightening marches (e), required the 
consent not only of the king or lord-paramount, but of the 
alienor’s nearest agnate or presumptive successor. But 
the pristine rule had been eaten into by many excep- 
tions. First of all, the restriction in the interest of the 
kindred, prominent though it is in the Anglo-Saxon 
Customaries, the Books of the Feus, Glanville, the Regiam 
Majestatem, the Laws of the Four Burghs, and similar 
documents, had long been obsolete when Craig wrote.(/) 
Then the restriction in the interest of the lord had never 





(a) Thorpe, Laws of Cnut, 75 ; Henry I. 70, sec. 20. 

(b) The Laws of Malcolm, which purport to belong to 1004-34, were 
ascribed by Lord Hailes to the latter part of the fourteenth century. 

(c) Page 462, secs. 1-10. (d) Page 474, sec. 33, and page 477, sec. 1. 

(e) Page 467, secs. 15, 18, 19 and 20. (f ) Page 474, sec. 33. 

















CRAGIT JUS FEUDALE. 337 


' 


been applied to lands held blench or on frankalmoign, 
or, indeed, to any but lands on military tenure, and 
subject to wardship and marriage.(a) ‘To come nearer to 
Craig's time, in England and by Magna Charta, liberty of 
alienation had been claimed by the barons and allowed by 
the king, but only when so as what remained should be 
sufficient to answer the services due from the land.(b) This, 
says Craig, was a loose qualification ; the more definite rule 
had for long existed in Scotland, that there should be no 
alienation beyond one-half.(c) Thus, if the land was a twenty- 
merk land according to the Old Extent, and land to the value 
of eleven merks were parted with, the whole would escheat ; 
or the reckoning of the proportion might be by plough- 
lands or by ox-teams, or by annual yield.(¢) Again, as early 
as 1457 it had been enacted that the king, his lords, prelates, 
barons, and freeholders might grant out their ward-lands on 
feu-holding (emphyleusis), provided the “avail” was “ com- 
petent ”—2.e., provided the feu-rent corresponded to the 
actual value.(e) And in 1469 it was enacted that a creditor 
might, by apprising, seize any land in satisfaction of the 
owner's debt, and compel the lord to accept him for his 
vassal—that is to say, as Craig puts it, a military feud 
might be transferred and the bond of fealty severed against 
the will of both lord and vassal.(f') Although Craig lays 
down the rule that forfeiture cannot be eluded by simulate 
transactions under these statutes, he is forced to admit that, 
through the fraudulent inventions of cunning men, the 
feudal rule against alienation was in his time daily set at 
nought.(g) 

In many departments of the feudal law, such insoluble 

(a) Page 478, see. 30. 

(6) A statute in similar terms to the provisions of Magna Charta was passed 
by the Scottish Estates in the reign of William the Lion and the year 1196 
(Ross’s Lect. ii. 255). 


(c) Page 467, secs. 12 and 13. (d) Page 467, sec. 14. 
(ce) Page 470, sec. 22. (f) Page 448, sec. 1. 


(7) Page 468, sec. 17, and page 474, sec. 32. 
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contradictions as this crop up. That by subinfeudation,(q) or 


by mere methods of conveyancing, the rule against alienation 
could be ignored and its penalties laughed at, is a source of 
sorrow for Craig. He says that this contradiction—he calls 
it an dvtwouia—had always been for him the most difficult 
in the feudal law.(b) It was a knot in the solution of which 
the feudists had quite exhausted their ingenuity.(c) 

Whilst the primitive restriction in the interest of the 
kindred had become obsolete, a far more effective mode of 
keeping the land prisoner, and preserving it in one family, 
was devised. ‘This was the law of Entail, so often popu- 
larly associated with feudalism. The notion of a tailzied 
succession, Craig says, is not to be found in the Law 
of the Twelve Tables or the Middle Jurisprudence or the 
Constitutions of the Emperors.(d) Nor is there any allusion 
to entails in the Books of the Feus, if we put aside the 
distinction there drawn betwixt fevdum masculinum and 
feudum foemineum. The name and the legal conception 
were brought, he says, by the Normans into both England 
and Scotland; and they are to be attributed to a doctrine 
of the Norman clerks, that in questions of succession a grant 
shall always descend according to its tenour (secundum 
formam doni).(e) Other nations may have a corresponding 
institution, that he cannot say, but it was brought into 
Britain from Normandy. To give this doctrine full play the 
Anglo-Norman baronage promoted the statute De Donis 





(a) A statute prohibiting all sub-infeudation in the same terms, word for 
word, as the English statute of Quia Hmptores, had been passed in 1325, in the 
time of Robert the Bruce; but it had gone into desuetude by the end of the 
century (Ross’s Lect. ii. 257), 

(b) Page 470, sec. 22. 

(c) He notices a subsidiary question of the same kind. Without the consent 
of the lord I have received a grant of less than half the feud. Subsequently, 
another alienation going beyond one-half takes place. Shall what was at the 
beginning good and valid become infirm and forfeitable by the offence of another, 
and through no fault of mine? This has long perplexed him (Me diwu anzxium 
habuit). His conclusion is, that on principle the whole feud must escheat : the 
first grant only carried a fee in pendente: such a result must be accepted as a 
peculiarity of the feudal law! Page 476, sec. 36. 

(d) Page 338, secs. 4-7. (ec) Page 337, sec. 1. 
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Conditionalibus in the year 1285. Craig does not quote the 
terms of this Act, and he states its date incorrectly, but he 
adequately expresses its sense. (a) 

About 1472, that is 200 years before Craig wrote, the 
English common-law judges had repealed the statute by 
means of Fines and Recoveries, and the adoption of the legal 
fiction associated with John Doe and Richard Roe.(b) In 
the reign of Charles II. the English equity lawyers, bowing 
to the law made by the judges, perfected the deed of strict 
settlement, which has survived to the present day. It was 
at so late a period as this that the Scottish Estates, prompted 
by Sir George Mackenzie, were passing a statute De Donis 
for Scotland. This was after Craig’s day. From his 
Diegesis de Suecessione Talliata it is obvious that all the 
questions as to the effect of a tailzied succession were then 
quite fluid and unsettled. They remained so down to the 
time of Mackenzie’s Act 1685, c. 22.(c) It is due to this 
Act largely, and not at all to feudalism or primogeniture, 
that so much of the soil of Scotland is at the present 
day owned, in fee or in tail, by so small a number of 
persons. 

Another puzzle, like that of the rule against Alienation, 
and a far more practical one, arises over Military Service. 
In five hundred folio pages devoted to the Jus Feudale, 
we may surely expect not only some guidance, but even 
definite and easily-understood rules and sanctions as to the 
obligation on the baron’s men to serve their lord in war, 
and on the baron’s to serve the king. A man shall defend 
his lord, and the lord shall protect his man, so says the 
Anglo-Saxon Customary.(d) That is very well when king, 





(a) Page 338, sec. 4. 

(b) Lord Coke refers Taltarum’s case to the year 1472—i.c., 12 Edward IV., 
Digby, p. 253. 

(c) Ever since the beginning of the present century it has been recognised by 
the profession in Scotland that “Entails had not a foot to stand upon but the 
statute 1685,” Macdowal, 2nd March, 1815, F.C. 

(d) “If anyone attack his lord, a man may fight for the lord without penalty 
(orwige, sine witd, sine forisfacto); and thus may the lord fight for his man ” 
(Thorpe, “ Alfred,” 42). 
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lords, and men are of one mind and in one interest. But 
what if the baron called on his men to levy war on the 
king? Or if he required them to follow him against 
another baron, his peer and fellow-subject. And if a man 
held land of both barons, which shall he serve ? 

To these questions the feudal law has some answer. As 
between two barons, the vassal must serve him who, by 
reason of tenure, has the older claim ; and as between the 
king and a baron, the king must be served.(@) But in all 
cases, the war to be levied must be just: it must “stand in 
equity.” And who shall decide that? ‘ Although,” says 
Craig, “ what is a just war is not: properly a feudal question, 
the feudists, to leave nothing untouched, have descended even 
to that: and they define a just war as one undertaken by 
the king for the defence of religion, or country, or person, or 
to recover one’s own property or to repair damage done 
to one’s own property.”(b) Lords and vassals might appeal 
to the sword to vindicate their chartered or their custo- 


mary rights. So arose, he says, the many cruel wars 
between France and England ; and so arose “ that perpetual 
war still waging” betwixt the king of Spain and his burghers 


in Flanders. 

Such wars must continue whilst the law recognised 
military tenure, and with it private warfare. In Queen 
Mary’s time, as Craig mentions, the Scottish Estates had 
actually passed a statute to put down the intestine wars 
which were so common.(c) Referring to the mutual obliga- 
tion of lord and vassal to defend one another, which is known 
in the vulgar tongue as “ Manrent and Maintenance,” he says 
that this obligation, being natural to all feuds, need not 
appear in the investiture. ‘ But,” he proceeds, “I cannot 
understand what influenced our Estates forty years ago, that 
they should absolutely condemn the obligation to serve the 
lord, and the obligation again on the lord to protect his 
vassal, and that they should declare that grants on that con- 





(a) Page 289, sec. 17. (b) Page 287, sec. 12. 
(c) 6 Mary, c. 43. 
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dition—that is to say, for homage,—should be void.” The 
Estates must, he thinks, have meant to strike at separate 
and personal bonds for Manrent and Maintenance, for, other- 
wise, how can one maintain those military feuds so common 
in the times of our fathers, and to-day daily observed.(a) 

In the time of the Commonwealth there were Acts 
obliterating military tenure for both England and Scotland ; 
and at the Restoration, even the advisers of Charles II. could 
not avoid the passing of the Act of 1661, which in England 
substituted socage for military tenure. The true meaning of 
Craig’s observation that we have the feudal customs more 
pure than in England is that in his time it was not possible 
to enforce such legislation for the kingdom of Scotland. It 
was only in 1747, one hundred and fifty years after Craig’s 
death, that the British Parliament abolished that Scottish 
military tenure and those regality jurisdictions which once 
upon a time had had so much political meaning and so 
strong a justification for their existence.(b) 





(a) Page 218, sec. 8. The statute was only directed against combinations 
amongst the barons and burgesses to sustain each others’ inherited quarrels. 
“The making of particular leagues outher in burgh or to lands” is denounced as 
“ against all law and obedience of subjects towards their Princesse.” As early as 
1424, King James I. had got the estates to declare it unlawful that “onie 


leagues or bandes be maid amangst his Lieges in the Realm” (parl. 2, cap. 30). 
In May, 1587, King James VI. thought he had done a good day’s work, when he, 


“by his entreaties,” prevailed with those six turbulent Scottish barons, the Earl 
of Angus, the Earl of Montrose, the Earl of Crawford, the Earl of Mar, the Earl of 
Glencairn, and the Master of Glammis, so that they “joined hands together, and 
accompanied by the other noblemen and gentlemen of the Court, walked in this 
friendly fashion two and two in procession from the Abbey to the Cross” 
(Vide Tytler’s “ Life of Craig”). 

(b) That these regality jurisdictions were not only a formidable power, but a 
source of much profit, is indicated by the fact that the compensation paid to the 
Lords of Regality by the British Exchequer amounted to £150,000,—this large 
sum being shared amongst ten dukes, two marquises, twenty-two earls, seven 
barons, seven baronets, seventeen freeholders, and one corporation (Heriot’s 
Hospital). The Act of 1747 did not touch the ordinary baronial jurisdiction. 
The time-honoured baron’s court, though long before 1747 confined to trifling 
matters, and then and since encroached on by the ever-growing tribunals of the 
sheriff, the justices, and the police magistrate, is not even now altogether a thing 
of the past. In England, as early as the fourteenth century, the baronial sac and 
soc was superseded by the issuing of Commissions of the Peace for each county. 
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Of the constitutional law of Scotland, of the extent of the 
prerogative of the head of a feudal state, of limitations on 
the kingly power, what has Craig to tell? His propositions 
on the subject are incidental to his treatment of the Patri- 
monial Rights of the King.(@) 

He begins by distinguishing the king’s private patrimony, 
such estate as has come to him as to any private man by 
inheritance, bequest, or gift—from the public patrimony 
which belongs to him in the right of his crown ; then within 
the latter he distinguishes the annexed patrimony from the 
non-annexed patrimony. The annexed patrimony is the 
estate of the king as lord paramount of every acre within 
the realm. In a sense, the whole kingdom is the king’s 
patrimony, whereof he has seisin the moment he assumes the 
crown(b); but as a matter of revenue, the annexed pattri- 
mony consists of the crown lands and crown rents. The 
king (to state it otherwise) is beneficial owner of—(1) all 
lands of which the tenant cannot, directly or indirectly, 
immediately or mediately, show a grant from him or one of 
his royal ancestors; and (2) of the renders or rents con- 
ditioned upon all such grants.(c) It includes also those 
incorporeal rights inseparable from the office of head of the 
State, called the Regalia Majora, such as the prerogatives of 
summoning Parliament, levy war, appointing judges and 
magistrates, conferring honours, imposing taxes and tolls, 
and coining money. (d) 

In the person of the king, too, are vested public arsenals, 





Prior to 1327 the peace of a county was kept by “conservators” chosen by the 
freeholders ; a statute of Edward III. transferred the appointment of justices to 
the Crown. The first Act, establishing Justices of the Peace in the Scottish 
counties, is 1587 c. 82. Craig, it is believed, does not allude to it. He alludes to 
justices in England in section 30, page 95. 

(a) Lib. i. Dieg. 16, De Jure Regis in Feudis et de Regalibus. 

(b) In the dedication to the king there is this passage: “If all Britain were 
split up into sections, even the most minute, there would be no section which 
would not be held in fee of Your Majesty (as we say in the courts), no section 
which would not own Your Majesty fealty ” (Hp. Nunce., p. vii.). 

(c) Page 149, secs. 2-7. Keditus, of course, is a wider term than our “rents.” 

(d) Page 163, sec. 44. 
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the solum of public roads, and the alveus of uavigable 
rivers.(a) It is only by virtue of the king’s grant that a 
subject may have an embattled house (b), levy dues at a 
harbour, ferry, bridge, or market(c), capture salmon, work 
a salt-mine, or appropriate wreck, ware, or treasure-trove.(d) 
The incorporeal rights of which these are the chief examples, 
are the Regalia Minora. 

In the non-annexed patrimony may be included the king’s 
private patrimony, as defined above. It embraces also the 
fisc, which is the king’s money or patrimonium fiscale, and 
such land or property as comes to the king by way of 
Escheat or Casualty—viz., wardships, marriages, and _ reliefs, 
lands forfeited for treason, and the lands of bastards dying 
without issue, and other persons dying without any 
kindred. (e) 

Of the non-annexed patrimony so distinguished, the king 
has the free administration. He is invested in all parts of it 
without the necessity of seisin(f); and no man can cal! him 
to account as to the disposal of it. It is otherwise with the 
annexed patrimony, the Crown lands and rents. These have 
been set aside to support the royal dignity and the burdens 
of the State: they are an endowment granted by the State to 
its head. The Estates have repeatedly declared that it is 
unlawful for the king to alienate these, and each king has 
sworn at his coronation not to do so. The king, as regards 
them, is a mere curator: he might as well alienate the crown 
itself. Every alienation of them is void, unless the cause of 
alienation has been canvassed and approved by the three 
Estates in Parliament. Therefore was it necessary, even 
when the improvement of agriculture was the object, to pass 





(a) Page 152, secs. 9-11. 

(b) Turres pinnatae, quas privatus habere nequit, nisi vel sit Baro, vel licentiam 
super eo a Principe obtineat. Page 162, sec. 41. 

(c) The examples cited are the port-dues at Leith, and the portages at Perth, 
Brig o’ Dee, and Glasgow. Page 153, secs, 12-19. 

(d) Page 161, secs. 38, 39, 40, and 42. (e) Page 149, secs. 2-5. 

(f) For no man can administer law unto himself; and so the rule, Mortuus 
sasit vivum, has place. Page 149, sec. 5, and page 164, sec. 7. 
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an Act enabling the king to grant out land, not for military 


service, but for money-rents or feu-duties.(a@) Nor can the 
king alienate those high prerogatives of the Crown, the 
Regalia Majora: these cannot even be delegated.(b) 

As regards the Regalia Minora, the king’s power is not 
without limitation. The grant of a franchise of harbour or 
ferry or bridge inferring tolls is void, unless the Estates have 
assented to it(c); so is a royal license to take water from a 
public river for a private mill when that is to impede the 
public use.(d) The king cannot even remit a toll without 
the assent of the toll-farmer(e); he cannot alienate a 
superiority to the prejudice of the vassal; nor can he subject 
i vassal to another superior without his assent.(f) He can- 
not by letters of legitimation exclude any man from his 
inheritance (g); and he cannot revoke any grant of his own 
or of any of his predecessors, unless for cause shown and by 
judicial decree. (1) 

Before the great struggle betwixt prerogative and liberty, 
which resulted in the dethronement of the Stuarts, had 
begun, Craig lays down as the law of Scotland—(1) that the 
ordinances of the king and his secret council cannot affect 
the life, land, or goods of any man(z); and, (2) that no 
taxation can be levied from the subject without the assent of 
Parliament. Taxes (Assise) can only be imposed with the 
assent of the people, expressed through the three Estates: 
for what touches all must be approved by all. It was the 
tyrannical imposition of taxation by the Duke of Alva that 
had lately cost the king of Spain his province of Belgium.(f) 
Are the acts of a convention, coming in place of a Parliament, 
good in law and to be recognised by the Courts?(/) Can 
the king, even with the assent of the Estates, settle the suc- 





(a) A. P. of 1457, Jac. II., page 11, c. 71; page 149, secs. 2-6. 
(b) Page 163, sec. 44. (c) Page 153, sec. 16. 
(d) Page 152, sec. 11. (e) Page 155, sec. 19. 
(f) Craig’s own note here is: “ Vide Balfuriwm de tota hac re.” 
(g) Page 368, sec. 12. (h) Page 462, sec. 1, and page 514, sec. 1. 
(t) Page 50, sec. 9. (k) Page 154, secs, 16 and 17. 

(l) Page 50, sec. 10. 
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cession to the Crown to the disherison of one of his issue ¢(@) 
These are doubtful questions; they lie in a region beyond 
municipal law, and the final argument upon them must be 
the sword, Clearly, in Craig’s uncourtier-like opinion, the 
king of Scotland was no absolute king: the law was _ his 
superior, and the articles of the English Parliament’s Petition 
of Right did not come to the next generation in Scotland as 
novelties. (D) 

3alfour and Skene(c) were the only writers on the law of 
Scotland who preceded Craig, and he often refers to them (d); 
but their works have never attracted the same attention or 
respect. 

In 1656, nearly fifty years after Craig’s death, Burnet 
(afterwards a Lord of Session), first printed an edition of the 
Jus Feudale. By that time the merit and authority of the 
manuscript had been recognised. “ Our author,” according to 
his first editor, “rose like another Justinian and extracted 
light out of the legal darkness; and under the title of a 
treatise on the feudal law embraced the whole body of our Scot- 
tish jurisprudence, discussing every important matter therein 
ina lucid and learned order, and reducing all to their original 
fountains of the civil and feudal law.” In 1716 an edition 
was published by Mencken at Leipzig—a sufficient testimony 
that the book contained so much general feudal doctrine 
treated in an orderly fashion as to be of interest and service 





(a) Page 173, secs. 16-22, 

(b) King James must have accepted this exposition of the limits of his pre- 
rogative ; but, when George Buchanan enquired how these limits were to be 
enforced and how the rights of the subject were to be vindicated, and maintained 
that because kings exist by the will and for the good of the people, they may be 
brought to account and even slain for violation of these rights, the king charac- 
terises his tutor’s books as “those scandalous libels,” and the Parliament con- 
demns them as containing “offensive and extraordinary matters.” The “ De Jure 
Regni apud Scotos” was published in 1579. See Mr. P. Hume Brown’s “ Life of 
Buchanan.” 

(ec) The “ Practicks” were published in 1566; Skene’s Commentary, De 
Verborum Significatione, in 1612. 

(d) E.g., at page 82, sec. 39 ; page 151, sec. 7; page 203, sec. 31 ; and page 262, 
sec. 32, 
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to continental jurists. And in 1723 Baillie published at 
Edinburgh the third edition, in which the text was greatly 


cleared by collation of all the available manuscripts, although 
even in this, the latest edition, there are many passages 
obscure or inelegant which would have no doubt been 
amended if the author had supervised the printing.(a) 

The book was completed by the author in 1603. In 
common with every Scottish lawyer of that age, he had been 
nurtured abroad (at the University of Paris in particular), 
upon the civilians and the feudists. He must then also have 
acquired such knowledge as he possessed of the laws and 
customs of France, Germany, and the Low Countries. After 
forty years’ practice before the Court of Session at Edinburgh, 
he tells us he persuaded himself that he had become suffi- 
ciently acquainted with Scottish customs, laws, and _pro- 
cedure, and he then began to enquire into the customs and 
legal institutions of England, recognising that the founda- 
tions of both were the same. ‘‘ Whatever knowledge of the 
law of England [ have attained, I follow almost everywhere 
Littleton, a most excellent writer, and of the greatest 
authority there.” (b) 

His handling of the spheres of authority in Scotland of 
the Roman law, the Canon law, and the Feudal law has been 
accepted ever since his book was published. He brought all 
the learning then available to explain the origin and develop- 
ment of feudalism throughout Europe and in England and 
Scotland. If his conclusions are not now accepted, and if 
some of his arguments strike us as puerile and laughable, it 
must be remembered that for him there was no Domesday 





(a) In his dedication Craig excuses the impurity of his Latin. He asks the 
reader to remember that with a foreign subject foreign words must be used, and 
that grace of expression must give way to accuracy (Hp. Nunc, p. viii.). 

(b) He also refers to Plowden’s Reports, temp. Edward VI. and Elizabeth, 
a book published in 1578. Lord Bacon and Craig were both members of a 
committee which King James appointed in 1603 to examine and compare the 
laws of the two countries with a view to assimilation. Bacon, Cecil, and Craig 
were among the commissioners named in 1609 to negotiate a parliamentary 
union. 
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Book, no Anglo-Saxon charters, no printed cartularies, no 
court rolls(a) Still, with great accuracy he classifies the 
various tenures existing in Scotland and England, and traces 
their analogies. His chapter De Jure Regis m Feudis, 
is, as we have seen, a treatise on the Constitutional Law of 
Scotland. So much for his first book. 

In the second and third books ke enters upon particular 
branches of the law—How feuds are acquired: How the 
vassal is invested: What is the meaning of the different 
elauses of a charter, either absolute or redeemable? What 
are the solemnities of Sasine and what its effect? What are 
the rights and duties of superior and vassal and of landlerd 
and tenant? What are the canons of succession in fee-simple 
and fee-tail? When and to what effect do the feudal inci- 
dents or casvalties which in Scotland are called non-entry, 
wardship, relief, and marriage emerge? What rights does a 
wife take by her terce, and a husband by the courtesy of 
Scotland? By what means may land be transferred ? What 


are resiguation, apprising, and adjudication? And for what 


causes does a feud escheat. 

All these he treats copiously on the same method. First, 
he ascertains what is germane to the matter in hand in the 
classical authors, holy writ, the Jus Naturale, the Mosaic law, 
the Roman law, the Canon law, and the Books of the Feus, 
which last he refers to as “a collection of original feudal 
principles assented to by all nations.” Then he proceeds to 
the French and the English feudal customs. Finally he 
expounds the Scottish law in detail. On no particular 
branch, perhaps, do all these bodies of law and literature come 
into his diegesis. It is no doubt a pedantic method, but 
that was a characteristic of the age(b) It has been 


(a) Craig refers to Domesday Book as a Survey ordained by Edward the Con- 
fessor (p. 92, sec. 22). It has been said that even Blackstone never looked into 
the Great Survey, and could not have interpreted it if he had. 

(b) As aspecimen of the way in which he exhausts all learning in the least 
degree germane to his topic, take his propositions as to who may have a rabbit- 
warren. He winds these up by telling us from Pliny that in the Balearic Islands 
such at one time was the fecundity of the conies, and so destructive were they to 
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objected to it that he contrives to mix up foreign doctrine 
and his own speculations so as to make it difficult to 
learn the Scottish rule, but this criticism is due either to 
the want of attentive perusal, or to the fact that the book as 


a whole is not now read by students, practitioners, or judges 


as they read or have read Justinian’s Institutes or Erskine’s 
Principles. What, for example, could be clearer than his 
handling of the prerogative of a Scottish king, or his treat- 
ment of the rules of succession in Scotland? In these 
chapters on Succession he is at his best. With admir- 
able clearness, he expounds, illustrates, and vindicates the 
rules of feudal inheritance which by his time had become 
well settled. On this subject he left practically no field for 
any subsequent author. It is on the doctrines he there 
formulates that Blackstone bases his famous chapter on the 
Canons of Descent and his vindication of the exclusion of the 
half-blood. 

The Jus Feudale is a book of doctrine rather than a 
practical treatise. When the author has occasion to refer to 
an Act of the Scottish Estates, his phrase is “ statuto,” “ex 
speciali statuto,” and the like ; and it is necessary to refer to 
3aillie’s notes for the year and chapter, and to the Act itself 
for its words. This is unfortunate, for his commentaries on 
the statutes would have been very valuable for the historian 
of the law. For the decisions of the Session, Craig has great 
respect, although Lord Stair objected to him that he 





fields and houses that the inhabitants were constrained to petition the senate at 
Rome to cause « praetor and an army to march against them (page 259, 
section 22). Could this heroic remedy not be applied in our day to Australia! 
To define a brewhouse, it is necessary to quote, not only Pliny, but Plautus (page 
259, section 25). He does not permit himself, however, any joking. This is the 
nearest approach to it :—In England, contrary to the general scheme, tenure by 
cornage was deemed not petty serjeanty as might have been expected, but grand 
serjeanty. The tenant by cornage must “wind a horn when the Scots or other 
enemies entered the land.” No doubt, our author remarks, the magnitude of the 
danger enhanced the dignity of the service (page 89, section 12), At page 256, 
section 14, he touches on a modern problem. He thinks we should prohibit the 
Dutch from fishing in our seas, because they debar our fishermen from resorting 
to their coast. 
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“adduceth little what had been sustained.”(a) But the © 
Court of Session was only founded in 1532—about the time 
of Craig’s birth. It was the practice of the judges and 
lawyers each to collect and treasure in manuscript his own 
series of reports. There are no reports extant earlier than 
three series 1540-50, 1550-69, and 1570-89, preserved in a 
MS. volume in the Advocates’ Library.(é) They have never 
been printed, and it is improbable that Craig had access to 
them. Yet he continually mentions that such and such a 
case had occurred, and such and such a decision been given. 
He trusts either to his memory, or his commonplace book, or 
to the narrative of his seniors at the bar. 

It is clear from his own work that much of that feudal 
doctrine he is at pains to express was then to his knowledge 
archaic aud unenforceable, and rapidly passing into desuetude. 
Lord Stair says quite rightly, with reference to his treatment 
of Causes of Forfeiture or Escheat :—“ Although Craig does 
not go the length of foreign feudists, yet, if we went the length 
which Craig goes, there would be few unquarrellable rights of 
superiority or property in the kingdom.” Craig was not a 
spirit on the same high level as his contemporaries, Maitiand 
and Knox and Buchanan. How dim was his prevision of the 
future and his appreciation of the trend of the time is illus- 
trated by his appeal to the king in his dedication to see that 
the precepts and customs of that feudal system, the back of 
which, he knew, was already broken, but which he refers to as 
‘that school of all morals and duties,” should be observed as 
strictly as possible, and by his prophecy that if it remained pure 
and intact, then Britain under his patron’s auspices must en- 
joy perpetual tranquillity and happiness.(c) The extraordinary 
thing is that even to this day questions are continually raised 
in the Courts which bring up the feudal learning, and that 
the “Jus Feudale” is still resorted to as the first, the highest, 


(a) Stair’s Institutes, ii. 11, 31. 

(b) Vide Sheriff Mackay’s “ Life of Stair” (page 191). 

(c) Ep. Nune, p. vii. The passage reminds one of Buchanan’s pious opinion 
that Latin must one day become the universal European language. 
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and indeed almost the sole authority for feudal doctrine, 


principle and rule.() 
*EORGE Law. 


(a) For specimens take two recent cases. In Allan’s Trustees, 1878, 5 R. 
510, it was decided that in estimating a year’s rent for composition for the entry 
of a singular successor, the rent of a mine under a current lease must be included. 
Craig had referred to a case in point (p. 256, sec. 17), which he thought badly 
decided. All the legal principle involved is to be found in the Jus Feudale, 
In the great case of the Sub-Feus, Sandeman, 10 R. 614 ; 12 R., H.L. 67, it was 
held that where a landowner had granted a suburban area to a building specu- 
lator for a feu-duty, and the latter had granted it in several areas to other persons 
for sub-feu-duties, and the building speculator fell in arrear to his lord for more 
than two years’ feu-duty, the irritancy ob non solutum canonem was incurred, and 
the whole area reverted to the lord. The decision proceeded to a great extent on 
the principle enunciated by Craig at page 204, sec. 34. 








ESTATE-DUTY APPORTIONMENT. 


Since the passing of the Finance Act of 1894, many questions of construction 
have exercised the minds of law-agents, and not the least difficult of these 
has been the question of apportionment of estate-duty. When the estate left 


by a deceased person consists wholly of moveable property, and even when it 


consists of both heritable and moveable estate, but only pecuniary legacies 
+1 


are given by the will, no difficulty arises. The trustees, after paying the 
estate-duty on the whole estate, have only to proceed to carry out the will 
by paying the legacies directed to be paid, and paying the balance to the 
residuary legatees. It is when there are bequests of heritable property that 
difficulty arises, for then there comes to be a diversity of opinion ; some 
holding that the estate-duty takes the place of the former inventory-duty, 
and must be paid—as inventory-duty was—out of the residue or moveable 
estate ; while others maintain that only the estate-duty so far as applicable 
to moveables comes in place of the former inventory-duty, and that every 
person who receives a bequest of heritable property must pay a proportion 
of the estate-duty equal to the assessed value of the bequest. Which of 
these two opinions is correct? The point has never been decided in our 
Courts, and until the question is raised and decided, the difference of 
opinion will probably continue to exist. 

While the question will seldom arise, it none the less requires careful 
consideration, especially because only in extreme cases does the injustice 
become apparent. Take two examples :—A died possessed of heritable and 
moveable estate of considerable value, leaving two children, Band C. To 
B he leaves a heritable property valued at £2000, and a legacy of £3000; 
to C he leaves a legacy of £4000. At his death his trustees after realising 
the estate, find that it consists of the heritable property and moveables of 
the value of £7500 ; the outstanding debts and funeral expenses amount to 
£100. By expenses of management and £255 paid for estate-duty, the 
moveable estate is reduced to £6944, and as there was not sufficient to pay 
both pecuniary legacies in full, B was paid £2976, and C was paid £3968, 8s, 
The difference here is so small that it easily passes unnoticed, but it is obvious 
that the cause of the estate being insufficient to meet the legacies is the 
method of payment of the estate-duty. It will also be noted that the 
deficiency amounts to £56, and that of this sum B, who receives the 
greater part of the estate, only contributes £24, while C contributes £32. 
It will further be noted that the heritable estate valued at £2000, bears no 
part of the estate-duty, and that if it had borne its proportion, the moveable 
estate would have been relieved of £60, or more than sufficient to meet the 
deficiency and to permit the pecuniary legacies to be paid in full. The 
second illustration will show more clearly how disastrous it may be to make 
the moveable estate pay the whole of the estate-duty. A, who has four 
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children, dies leaving a trust-disposition and settlement in favour of trustees, 
directing them to convey to his son A his estate of X ; to his son B his estate 
of Y; to his son C his estate of Z; and to his daughter D, the residue of 
his estate. The settlement was made in 1890, and A died in 1896. The 
trustees find that the estate of X is valued at £63,000; the estate of Y 
at £16,000; the estate of Z at £15,000, and the residue which consisted of 
moveable estate at £10,000, but there were unsecured debts due by the 
deceased amounting to £3500. The trustees pay the estate-duty which at 
six per cent. amounts to £6030, and also the law charges and expenses of 
administration which were directed to be paid from the residue, and 
amount to say £450. Thus the debts, expenses of administration and 
estate-duty amount together to £9980, or only £20 less than the whole 
moveable estate. Now in such a case as this how would the apportionment 
of estate-duty work out? If the proper construction of the Finance Act be 
that the estate-duty comes in place of: the inventory-duty, and is payable 
out of the residue, then the result is that the daughter gets only £20, and 
what might appear at first to her a good succession would melt away before 
her eyes, and she would be in a very much worse position than if her 
father had been a poorer man, and had died leaving only £10,000 of move- 
able estate (and no heritage) to be divided among the four children. The 
above is an extreme case, but approximate cases have occurred. 

If, on the other hand, the true construction of the Finance Act be that 
each heritable property bequeathed has to bear its own proportion of estate- 
duty, then, in the illustration above given,—of the £6030 of total estate-duty 
paid, the estate of X would have to pay £3780; the estate of Y, £960; 
the estate of Z, £900, and the residue only £360 ; the result of this would 
be that the residuary legatee would receive as her portion of the estate the 
sum of £5660 instead of £20. 

Those who hold that the whole estate duty is payable from residue argue 
the matter in this manner. The estate duty comes in place of the old 
inventory duty, and as that duty was paid out of the residue, so also must 
the estate duty which is now given up and settled in a manner very similar 
to the way in which the inventory duty was given up and settled. The 
Act does not say a contrary rule is to be followed, and in the absence of 
such an enactment we cannot do otherwise than follow the old rule. They 
further contend that the spirit of the Act is to assimilate as far as possible 
heritage and moveables, and that in construing a settlement now we treat a 
bequest of a particular heritable property as a “special legacy.” They 
reason that, as a special legacy of moveables never did bear any portion of 
the inventory duty, but was paid to the legatee without deduction, neither 
should a specific legacy of heritage bear any portion of the estate duty. 
This is very ingenious, and if we could admit the premises we must admit 
the deduction. In the first place, the Finance Act does not substitute 
estate duty for inventory duty. In the second place, we cannot admit that 
in the absence of a specific enactment the rule of inventory duty applicable 
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to moveables must be applied to estate duty applicable to heritage. In the 
third place, we cannot admit that the Finance Act assimilates heritage and 
moveables, or that a bequest of heritage must now have applied to it the 
same law as a specific legacy of moveables. The Finance Act is nothing 
more than a Revenue Act. Prior to the passing of the Act heritable 
property was not liable in payment of any duty similar to the inventory 
duty payable in respect of moveables. For heritable property you merely 
gave up a succession account, if the property was specially bequeathed, and 
paid duty on that account varying according to the relationship which the 
successor bore to the deceased ; or, if the estate was directed to be sold, it 
was included in the residue account and duty was paid on it in a similar 
manner. The object of the Finance Act is to make heritage pay a duty to 
the Inland Revenue equal to the duty paid on moveables. In other 
words heritage and moveable are now, so far as the payment of duty 
to the Inland Revenue is concerned, put by that Act upon an equal 
footing. 

If it was the intention of Parliament that estate duty should take the 
place of the former inventory duty, and be governed by the same rules, why 
does the Finance Act make any distinction between heritage and moveables ? 
why is it provided in section 8 (3) that the executor of deceased “shall be 
accountable for the estate duty in respect of all personal property whereso- 
ever situate of which the deceased was competent to dispose of at his 
death?” and in section 8 (4) that ‘‘where property passes on the death of 
deceased and his executor is not accountable for the estate duty in respect of 
such property every person to whom any property so passes for any bene- 
ficial interest in possession, . . . and every person in whom the same is 
vested in possession by alienation or other derivative title shall be account- 
able for the estate duty on the property?” The natural inference to be 
drawn from these two parts of section 8 is, that heritage and moveables are 
to be treated as two separate and distinct estates and not as one estate: that 
moveables are still to be treated as moveables and to be under the control of the 
executor gua executor, and that he has no concern with heritage? This also 
appears from section 6 (2), which enacts that the executor of deceased shall 
pay estate duty in respect of all personal property (wheresoever situate) of 
which the “deceased was competent to dispose at his death.” If it were 
intended that the executor should be bound to pay on more than the 
personal property, then this part of the section would either not have been 
enacted or the direction would not have been limited to personal property. 
The expression ‘“‘ Hxecutor” is defined as meaning “every person who as 
executor, nearest-of-kin, or creditor, or otherwise, intromits or enters upon the 
possession or management of any personal property of a deceased person,” 
and the expression ‘ personal property ” is held as meaning moveable pro- 
perty. The definition of an executor identifies him sclely with the move- 
able estate. 

By section 6 (2), after providing that the executor shall pay estate 
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duty on personal estate, it is enacted that the executor “ may pay in 
4 


ty in respect of any other property passing on 


d 


like manner the estate du 
such death which by virtue of any testamentary disposition of the deceased 
is under the control of the executor,” and by section 9 (4) it is provided 
that “if the rateable part of the estate duty in respect of any property is 
paid by an executor it shall, where occasion requires, be repaid to him by 
the trustees or owners of the property.” Let us consider these clauses, 
Those who favour the contention that the whole estate duty is to be borne 
by the moveable estate, in construing section 6 (2) contend that “may” is 
equivalent to “shall” and that this is an express direction to the executors 
to pay the estate duty. Then in construing section 9 (4) they say it is only 
“where occasion requires ” it, that the estate duty is to be repaid, and main- 
tain that the only occasion which could require repayment is when the 
executor requires to pay more in estate duty than the amount of the 
moveable estate. If such be not the construction, then why should the 
repayment be qualified by the words “where occasion requires”? If the 
legislature had intended that the executor was to be repaid (under all 
circumstances) the estate duty which he had paid on account of heritable 
property, then they would have not inserted in the Act these qualifying 
words, but it is maintained that the right construction of clause as a whole 
is that, only when the executor has not sufficient estate under his charge to 
pay the estate duty, is he entitled to demand repayment. The reply to this 
argument is, that while in some cases the word “ may” has been held to be 
the equivalent of “shall,” it is generally held in interpreting modern Acts 
that we must construe each word literally unless there is something in the 
clause to indicate that a word was not meant to be construed literally, but 
had been inserted inadvertently in place of another word. If the word 
“may” is taken literally, then the clause cannot be construed as being 
obligatory on the executor to pay the estate duty unless so far as applicable 
to the moveable property. Section 8 (4), as we have already seen, refers 
to estate duty for which an executor is not accountable, and 8 (3) shows that 


? 


he is accountable for estate duty in respect of “all personal property” of 
the deceased, so that when we read the whole sections together it becomes 
clear that the intention was not to make the payment of estate duty on the 
whole estate obligatory on the executor. Section 9 (4) is more difficult of 
explanation, because of the words ‘when occasion requires.” If these 
words had been omitted, it is true, there would be no ambiguity about it; 
but they are there and require explanation. If it be asked what 
occasion would require the repayment of the estate duty paid by an executor 
in respect of any property not falling to him as executor, the answer is that 
it is the occasion when he is called on to divide and pay the executry fund 
or moveable estate among the persons to whom it is destined. Circum- 
stances may be figured in which it would be unnecessary to ask repayment 
of the estate duty by an executor,—as, for example, in the case where both 


the heritable and moveable property were destined to the same individuals 
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—and we can only conclude that this is the proper construction of the 
clause under consideration. 

If it had been intended that, only when the moveable estate was in- 
sufficient to pay the whole estate duty, could repayment of a rateable part 
be demanded, one would expect to find in this part of the Act some indica- 
tion of such intention. This section 8 (4) provides that ‘if the rateable 
part of the estate duty, in respect of any property, is paid by the executor, 
it shall, where occasion requires, be repaid to him by the trustees or owners 
of the property ; but if the duty is in respect of real property, it may, un- 
less otherwise agreed upon, be repaid by the same instalments and with the 

” It will be noted that the 
above-quoted section does not provide that only part of the estate duty paid 


same interest as are in the Acts mentioned.’ 


by the executors shall in certain circumstances be repaid to him. If the 
rateable part is paid, it (that is the rateable part) shall, where occasion 
requires, be repaid to him, and when the duty is in respect of real property, 
it (the rateable part of estate duty) may be repaid by instalments. Now, is 
it possible to conceive of an Act of Parliament being deliberately made so as 
to leave the interests of any beneficiary in so uncertain a state as this result 
would bring about? If the moveable estate fell short of being able to pay 
the whole of the estate duty, by say £20, then the executor might demand 
from the owner of the heritable property the estate duty paid by him in 
respect thereof, while if the moveable estate was able to pay the whole 
estate duty and have only £20, over no demand could be made. Such a 
state of matters could never have been intended by the legislature, as it might 
lead to transactions of a very doubtful nature. This is the more apparent 
when we refer to section 9 (5), which provides: ‘A person authorised or 
required to pay the estate duty in respect of any property shall, for the 
purpose of paying the duty or raising the amount of the duty when already 
paid, have power, whether the property is or is not vested in him, to raise 
the amount of such duty, and any interest and expenses properly paid or 
incurred by him in respect thereof, by sale or mortgage of, or a terminable 
charge on, that property or any part thereof.” If we take it, that an 
executor requires to pay the estate duty, and has paid it out of the move- 
able estate, then by this section he has power, although the property in 
respect of which he has paid the duty is not vested in him, to raise the 
amount of such duty by the sale or mortgage of or a terminable charge on 
that property or any part thereof. 

Let us now consider section 9 (1) of the Finance Act: it provides that 
““A rateable part of the estate duty on an estate, in proportion to the value 
of any property which does not pass to the executor as such, shall be a first 
charge on the property in respect of which it is leviable.” What does this 
mean? On what property is the estate duty leviable? Some say it is 
leviable on the moveable estate, and that this isan express direction that 
the duty is to form a first charge on that property. This, however, seems 
to be a strained construction, and does not take into account the previous 
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part of the clause. If such were the proper interpretation, then what is the 
use of saying “a rateable proportion of the estate duty,” and what is the 
use of saying it is to be a rateable part ‘in proportion to the value of any 
property which does not pass to the executor as such?” Estate duty is levi- 
able in respect of every property, and as we have seen, the amount of estate 
duty is regulated by the value of the combined heritable and moveable 
estate left by deceased. The property which passes to an executor as such 
is moveable property, and therefore the property which does not pass to an 
executor as such must be heritable property, as property is only divided 
into heritable and moveable. We therefore must take it that the proper 
construction of the clause of the section 9 under consideration is, that 
estate duty has been levied in respect of property which does not pass to 
an executor as such (z.e., heritable property), and in the proportion which 
the value of that estate bears to the whole estate, both heritable and move- 
able, the estate duty shall form a first charge on that heritable property. 
We have support for this construction in the 18th section of the Finance 
Act, where it provides that in succession duty the value of real property 
should be ‘ the principal value of the property, after deducting the estate 
duty payable in respect whereof, and the expenses (if any) properly incurred 
of raising and paying same.” If this were not the property on which the 
proportion of estate duty applicable thereto should form a first charge, then 
why should such estate duty form a deduction from the value when paying 
succession duty? We come to the conclusion, therefore, that the proper 
construction of the Act, so far as regards the apportionment of estate duty, 
is that the residue or moveable estate is not liable for the whole estate duty, 
but that each heritable property is bound to bear a part of the whole estate 
duty equal to the proportion its value bears to the full value of the estate. 
It may be hoped that when the point comes up for consideration in our law 
Courts this will be the conclusion arrived at, for it is not only the fair con- 
struction of the Act, but it is in consonance with the principles of equity. 


T. RapcLirre JACOBS. 


[It may be pointed out that the decisions under the Finance Act were 
commented on in the Juridical Review, vol. viii. p. 211. They are Cowntess 
of Orford [1896], 1 Ch. 257; Gray [1896], 1 Ch. 620; Webber [1896], 
1 Ch. 914; Culverhouse [1896], 2 Ch. 251; Meyrick [1897], 1 Ch. 99; 
and Gibbs [1898], 1 Ch. 625. These cases deal chiefly with the incidence 
of the duty between settled estate and general estate; but, if any serious 
doubt arises on the terms of the statute, the observations of North J. in 
Gray, and the decision of Kekewich J. in Culverhouse (a case of specifically 
bequeathed leaseholds, which go to the executor in England), are in favour 
of the apportionment of duty suggested.— Ep. Jur. Rev. | 








Current Topics. 
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Copyright in Law Reports—Perhaps no branch of law interests the 
practising lawyer less than copyright in books, but the question of copy- 
right in law reports indirectly affects every member of the profession, since 
it is as essential that he should have access to the decisions of the Courts, 
as that he should have access to the statutes. It seems anomalous that 
these decisions, which embody the law of the country as much as do the 
statutes themselves, should be the subject of private copyright at all, and 
should not be public property. This fact has deprived the profession of 
many useful series of leading cases and republications, which would other- 
wise have been procurable at a small price compared with that of the regular 
series of Reports. Should the present Copyright Bill, however, pass in its 
existing state, matters will be even worse, since the term of copyright 
will be extended indefinitely. The typical reported decision consists of 
three parts—The Rubric, Statement of Facts and Arguments, and 
Opinions of the Judges. Of these, only the last is public property, 
and although the others may seem of secondary importance, they are 
really as essential to a proper understanding of the case, and as integral a part 
of the case as the Judges’ opinions themselves. The rubric may be 
re-arranged, but the statement of fact is usually so condensed, that 
its paraphrase is almost impossible ; apart from the fact that no one cares to 
use or quote a report differing from the original form in which it was stated. 
The result, therefore, is that the report is, to all intents and purposes, 
a private property, just as much as an original novel is the property 
of its author. The sole right of reproduction may be vested in one reporter, 
in a committee, or in a firm of law publishers, who, although they 
may have no stock of the reports to supply, and don’t care to reprint them, 
may still refuse permission to others to do so, Nay, further, permission 
may be refused to make a digest of them ; surely a most unsatisfactory state 
of matters. At present, the reported decisions of the Courts are private 
property for a period of forty-two years after publication, or seven years 
after the reporter’s death, whichever may be the longer term, but under the 
new Bill they may remain private for eighty or a hundred years after publica- 
tion, unless special provision is made for curtailing the duration of copyright 
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in reports. The form proposed for the duration of copyright under the new 
Bill is thirty years after the death of the author, irrespective of the date of 
publication, and where there is a plurality of authors, the thirty years 
are counted from the death of the last survivor. Now, the modern series of 
law reports is invariably the work of a plurality of authors, and as reporting 
is generally the work of junior counsel, it is quite conceivable that any one 
of the reporters of a given volume may live for seventy years after its pub- 
lication, and the copyright thus subsists for a century. The absurdity 
of this is obvious, and it seems only reasonable that the profession should 
insist upon an exception being made in the new Act in favour of law 
reports, by curtailing the duration of copyright in the rubric and statement of 
fact and argument to a period of say twenty years after publication. 
Such a period would be all that is required to safeguard the interests of 
the reporters and proprietors, for it must be borne in mind that sets of 
decisions differ from nearly all other books in never running beyond their 
first edition. 


Private Bill Procedure.—While there is no doubt that the failure to 
carry the reform on this subject during the present session has caused much 
disappointment in Scotland, yet it is felt that a considerable advance has 
been made, and success in the future probably secured, by the clear, temper- 
ate, and business-like report of the Select Committee. They state their 
almost unanimous conclusion that the scheme of the last Bill is preferable 
to any scheme not embodying the Provisional Order system, and also that, 
at all events as regards Scottish business, there will be no difficulty in 
discriminating between what is proper for Private Bill and what is proper 
for Provisional Order. While not accepting Lord Morley’s view that 
Members of Parliament would not be willing to serve on the new tribunal, 
the majority of the Committee point out with force the objections to 
utilising legislators for such a purpose. It would not only be unfair to 
particular constituencies, but it would become impracticable, when the 
system of local enquiry is extended, as everybody believes it will be, to 
England and Ireland. The majority state their opinion that ‘it is desir- 
able to avoid the stereotyping of decision on quasi-judicial lines of 
precedent ” by forming a tribunal which is liable to change at no extended 
interval, “and is thus more likely to reflect prevailing opinion.” We confess 
to thinking this a rather fanciful view. Enlightened opinion and practice 
in such matters do not change every five years, and there is much to be 
said for Mr. Courtney’s view in favour of a permanent tribunal, like the 
Railway Commission. The supposed constitutional objections to such a 
body are based on an extremely insular view of the functions of Parliament. 
However that may be, what reformers desire is that some machine or other 
should be set to work: once in motion, it will attract sufficient work. In 
the event of Parliament ultimately deciding that the tribunal must be 
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formed of Members of Parliament, the Committee seem to favour a 
Committee of four, half Lords and half Commons. The Lord Advocate 
may be congratulated on having secured this valuable Report. 


The Secretary for Scotland.—The recent discussion as to whether the 
Home Office, or the Scottish Office, is legally entitled to exercise patronage 
under the Workmen’s Compensation Act 1897, shows that two opinions 
exist as to the scope and meaning of the Secretary for Scotland Act 1887. 
It was understood at the time that, subject to the exceptions stated in 
section 3 (the most important of which are the Factories and Mines Acts 
and the Reformatory Acts), there was a complete transfer of Parliamentary 
power and responsibility, present and future, from ‘any one of Her 
Majesty’s principal Secretaries of State” to Dover House. So much was 
this felt to be the case that in 1889 it was found necessary to pass another 
Act, declaring that the Secretary for War was not affected by the transfer. 
It is admittedly impossible to confine the effect of the transfer to statutes 
existing in 1887, for that would exclude amending statutes, nor is it 
contended that the language of the legislation of 1887 is not apt to include 
new statutes. But it is said that since 1887 a Parliamentary practice has 
grown up of expressly adapting new statutes by Scottish sections to the 
jurisdiction of the Secretary for Scotland, where it was intended he should 
act; and that, as he is not mentioned in the Compensation Act, the 
proper inference is that Parliament intended he should not act. It is 
difficult to see how subsequent bad draughtmanship could alter the proper 
construction of the Act of 1887, but the alleged practice does not exist. 
The cases, in which the Secretary for Scotland has been expressly referred 
to, have all been cases to which the Act of 1887 did not apply, either 
because the subject-matter of the legislation was excepted from that statute, 
or because Parliament was dealing with the powers, not of a Secretary of 
State, but of another department, such as the Board of Trade. The 
practical result under the Compensation Act has entirely justified the 
contention above stated in favour of the Scottish Office. At the request of 
the Home Office, Dover House has made all the enquiries and all the 
appointments, but it is not responsible to Parliament. This is not whole- 
some administration, and it is of doubtful legality. 


The Sheriff-Substitutes of Scotland—The Memorial presented in 
May, 1898, to the Treasury by the Association of Sheriff-Substitutes 
presents an unanswerable and clamant case for the revision of salaries. 
The first point taken is that in every case travelling expenses, while on 


official duty, are entirely defrayed out of salary. This is contrary to 
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custom in the case of public officials, and entails a serious burden. The 
niggardliness of the Treasury is carried so far that a Sheriff-Substitute has 
even been refused travelling expenses, when cited as a necessary witness 
in a prosecution for perjury. Then, since 1853, when the salaries were 
last adjusted, there has been a large natural growth and a great statutory 


enlargement of the judicial and administrative business committed to the 
jurisdiction of the Sheriff-Substitutes. In fact, the “Inferior Judge,” as 
the late Mr. Hallard used to say with a slight accent of bitterness, now 
requires to be a superior person, if he is to do his duty with credit to 
himself and advantage to the public. It is undeniable that the cost of 
living, as an educated gentleman occupying an important public office is 
expected to live, has much increased since 1853: and yet no step has been 
taken even to establish the minimum salary recommended by the Commis- 
sioners of 1870. But it is when a comparison is instituted between the 
salaries of the Sheriff-Substitutes in Scotland and those paid to County Court 
Judges in England and Recorders and Chairmen of Quarter Sessions in 
Ireland, that the galling injustice of the present Scottish arrangements is 
seen. Roughly speaking, in the sister countries twice the salary is paid for 
public services less onerous and less responsible. It may be said that, looking 
to their high character, efficiency, and popularity, the Sheriff-Substitutes of 
Scotland deserve generous treatment: but they are at least entitled to 
justice. 





Reviews of Books. 


———— 


Law and Politics in the Middle Ages: With a Synoptic Table of Sources, 
by Epwarp Jenks, M.A., Reader in English Law in the University 
of Oxford, Lecturer at Balliol College, and formerly Fellow of King’s 
College, Cambridge. London: Joun Murray, 1898. 


THE object which Mr. Jenks has set before him in this work is to separate 
from the mass of medieval history those institutions and ideas which were 
destined for the future, and to distinguish them from survivals which 
belonged to the past. The author regards Austin’s main position—Law, 
the command of the State—as unassailable, when regarded as a summary of 
existing facts, but he frankly confesses that as we go back upon the history 
of law, we very soon reach a point at which the Austinian theory is helpless 
to explain the facts. We find men acknowledging as a “source” of law an 
authority which on critical examination may turn out to be the work of a 
mere private composer, and further back we may find a purely impersonal 
document, compiled no one exactly knows how, fulfilling the same function. 
The author’s aim is to trace the steps in the evolutionary process through 
which we at length reach fully developed law in the Austinian sense. ‘Two 
methods of enquiry were open to him, one deductive, the other inductive. 
The former would be a history of thought, not of action. He therefore pre- 
fers the latter. This will teach us what law was, not what it ought to have 
been. But in such an enquiry, it is possible by ignoring dates and dis- 
tances to find illustrations from the history of law for almost any conceivable 
proposition. For a student of limited knowledge, the only safe plan is to 
take a single system. Now, the history of Teutonic law presents a unity of 
this kind. It may be readily admitted that the influence of Rome long 
overshadowed the new forces that took her place; the Teuton did not begin 
to write history on a clean sheet. Alongside, however, of the Roman 
system, there grew up a group of kindred Teutonic laws, at first utterly 
incoherent, but gradually assuming order and system, and in these we trace 
the growth of the idea of law. The very remarkable part which England 
has played in the development of law among the Teutonic nations is con- 
spicuously brought out at several points in this book. At the time of the 
Roman Conquest England is, from a legal standpoint, the most backward of 
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all Teutonic countries, save only Scandinavia, France and Germany at this 
time had their feudal laws, fatal indeed to unity and good government, yet 
elaborate and complete within their own sphere ; England was still in the 
twilight of the folk-laws. But the early backwardness of England became 
her greatest gain—the more rudimentary the English law, the more plastic 
it became to the hand of the reformer. The labours of Henry I, Henry II. 
and Edward I. gave England her unique place in the history of law. The 
law became local, common, judicial, royal, and finally national. It is far 
otherwise in France and Germany, In France, the official cowtwmiers 
depict a state of anarchy and disintegration, of anomalies and inconsistencies 
—there was no Common Law for France until after the Revolution. In 
Germany the text-books are accepted as themselves law, not mere expositions 
of the law as they were in France; but eventually German law ceases to 
develop on its own lines and submits to the invasion of the Roman law. 
This triumph of the Roman law, however, must not be exaggerated ; neither 
in Germany nor in Scotland did the “ reception of the foreign law ” wipe 
out the other laws. The laws of the towns play a great part in the history 
of law. Upon the scanty materials of charter privileges and local customs, 
the schiffengerichte of Germany and the bailies’ courts of Scotland have built 
up elaborate systems of local law which strive to maintain exclusive control 
within the limits of their jurisdiction. 

To his discussion of the State, the administration of justice, and several 
other themes, Mr. Jenks brings a great wealth of illustration culled from 


many sources. Though dealing with evidence at first hand, he has also 
availed himself to the fullest extent of the labours of others in the same 
field, and it may fairly be claimed for him that he has concentrated in this 
monograph the results of wide research. 


ALEX. THOMSON. 


The Principles of the Law of Sedition (with an Appendix giving the Law 
in India, as it was, and as amended). By J. Cuanpuunri, B.A. (Oxon.) 
of the Inner Temple. Calcutta, 1898. 


This little book is a clear and useful guide to the modern trials for 
Sedition in England, and to the modifications of the older and severer 
judicial views effected by the modern practice of freely criticising the 
measures, administration, and policy and system of the Government for the 
time being. It seems now established in England that words or writings or 
representations are not seditions unless intended and calculated to produce 
unlawful use of force against the Government, by law established. Prob- 
ably the summing up of Justice Cave in &. v. John Burns, 1886, 16 Cox, 
C.C. 366, is the clearest, as it is one of the latest expositions of the law on 
this point. 

But the main interest of the book lies in its statement of the Law in 
India. The section of the Indian Code dealing with Sedition was intro- 
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duced into the Code by Sir Fitzjames Stephen in 1870, and is as follows :— 
“Section 124 A. Whoever by words, either spoken or intended to be read, 
or by signs, or by visible representation, or otherwise, excites or attempts to 
excite feelings of disaffection to the Government established by law in 
British India, shall be punished with transportation for life or for any term, 
to which a fine may be added, or with imprisonment for a term which may 
extend to three years, to which fine may be added, or with fine. 
Explanation.—Such a disapprobation of the measures of the Govern- 
ment as is compatible with a disposition to render obedience to the lawful 
authority of the Government, and to support the lawful authority of the 
Government against unlawful attempts to subvert or resist that authority, is 
not disaffection. Therefore, the making of comments on the measures of 
Government, with the intention of exciting only this species of disapproba- 
tion, is not an offence within this clause.” This section expresses 
substantially the law of England, but has not been interpreted in accordance 
with the later English decisions. It is much to be regretted that this 
section has not merely been misinterpreted, but has recently been amended 
in the wrong direction, by substituting (among other changes) for “intended 
to be read” and for “excites or attempts to excite feelings of disaffection 
to the Government established by law in British India,” the laxer and 
more dangerovs words “written,” and “brings or attempts to bring into 
hatred or contempt, or excites or attempts to excite disaffection towards Her 
Majesty or the Government established by law in British India.” The 
Government has also created a new offence, or kind of sedition, defined as 
by words either spoken or written, or by visible representations or other- 
wise promoting, or attempting to promote, feelings of enmity or hatred 
between different classes of Her Majesty’s subjects. This definition pays 
no regard to whether the tranquillity of the State or the laws of the 
Empire are endangered or not. This appears to be a serious relapse from 
modern and constitutional doctrines. Discussion or dissertation, and even 
private conversajion, on social questions may easily be drawn within the 
net of the prosecutor. A law of this kind is only tolerable if the 
authorities are wise enough not to enforce it, and we are not surprised 
that the author, who has been trained in Oxford and the Inner Temple, has 


sharply criticised it as uncalled for and as unconstitutional. 
N. J. D. K. 


Skelton’s Handbook of Public Health—The Handbook of Public 
Health. A New Edition, revised by James Patten Macpoveatt, 
Advocate, Legal Member of the Local Government Board for Scot- 
land ; and Apizan Murray, Chief Clerk of the Local Government 
Board for Scotland. Part I: The Public Health (Scotland) Act 1897, 
with Notes. Edinburgh and London: Wm. Biackwoop & Sons, 1898. 


The Public Health (Scotland) Act 1897 repeals the existing statutes, 
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and forms a complete code of law upon the subject. It contains many of 
the provisions of the old Act of 1867, and amending statutes, but also 
many new provisions, “some,” as the preface to this book tells us, “ adapted 
from English Acts passed since 1867, and others due to the improved con- 
ditions and methods of sanitary science now established.” It was, there- 
fore, necessary that some book should be published explaining, comparing, 
and indexing the complicated sections of the new Act. The joint-authors of 
this book must, from their connection with the Local Government Board, 
be well fitted for the task they have undertaken. Ever since 1867 the 
Board have had the supervision and control of local authorities of health, 
and therefore large experience of the practical working of the statute, and 
a wide knowledge of the cases decided on its meaning and effect. Sir John 
Skelton, the late Chairman of the Board, issued a handbook on the Act of 
1867, and had begun a new edition before his death. The present volume 
bears to be a new edition of Skelton’s Handbook, revised by Messrs, 
Macdougall and Murray; but as Skelton’s work was simply a handbook of 
the old Act, which has been entirely repealed, and as this is a handbook of 
a new and different statute, it cannot be a new edition of the former work. 


The authors seem to have been conscious of this difficulty, for the words 
**Skelton’s Handbook of Public Health” only appear in insignificant type 
on the top of the title-page, and do not appear on the cover at all, the book 
being then described as “The Handbook of Public Health, by J. Patten 


Macdougall and A. Murray.” Is it in future to be called “Skelton,” or 
“ MacJougall and Murray ”? 

The authors have wisely followed the plan of annotating the sections 
and sub-sections of the Statute. 

The official position of the authors has enabled them to give much use- 
ful information as to opinions and decisions of the Board of Supervision 
under the Act of 1867—opinions and decisions of which it may be pre- 
sumed the new Local Government Board approve. Such information is 
extremely useful to those who have to administer the new Act. Thus, 
section 19 enacts that information of any nuisance under the Act may be 
given to the local authority “‘by any person.” A note deals with the case 
of information anonymously given, and states the opinion of the Board to 
be that information as to the existence of a nuisance is not to be disre- 
garded simply because it is anonymous. So in a note to sub-section (3) of 
section 16, which enacts that “any well or water-supply injurious or danger- 
ous to public health” is a nuisance, much information for the guidance of 
local authorities is given as to what is, in the opinion of the Board, their 
duty regarding a proper water-supply. The letter B. is usually inserted 
after such statements to show that they are the opinion of the Board. But 
on page 31, in the note to sub-section (4), a certain case of difficulty is put, 
and it is added, “it was thought that if the existence of a nuisance under 
section 16 (c) of the 1867 Act were certified, the local authority might institute 
proceedings,” &c. This is not followed by the letter B., and therefore it is 
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impossible to say who “thought,” but presumably it was the Board. These 
opinions of the Board (although from such cases as 7’he Local Government 
Board vy. County Council of Elgin, 5th Feb. 1897, 34 Se.L.R. 383, we 
know that they are not infallible) are practically decisions, and are more or 
less binding on local authorities, unless and until some such authority 
succeeds in getting a contrary judgment from a court of law. The notes 
also contain many references to cases decided both in the Court of Session, 
in the Sheriff Courts, and in England, and an excellent index is given at 
the beginning of the volume. The work is thoroughly up-to-date in its 
references to cases, for an important decision of Lord Stormonth Darling as 
toa special lighting district, which was only given on 23rd November, 1897, 
is quoted in the note to section 122 (1). The explanations and remarks upon 
the different sections by the authors themselves are valuable, and worthy 
of their official position and exceptional knowledge of the subject. The 
book is thoroughly well done, and will undoubtedly be the leading authority 
and guide on the law with which it deals. Part IJ. is to contain “ other 
statutes falling within the administration of the Public Health authorities.” 
It is a disadvantage not to have the whole work in one volume, with one 
index, but as the new Act is now in force, it was impossible to delay the 


ublication any longer. “ee 
Pp ‘ any 5 J. E. Grawam. 


Encyclopedia of the Laws of England: Being a New Abridgment by 

the most Eminent Legal Authorities. Under the general editorship of 

A. Woop Renton, M.A., LL.D., of Gray’s Inn, and of the Oxford 

Circuit, Barrister-at-Law. Vol. V., Employers’ Liability to Freemason ; 

Vol. VI., Freight to Interment; Vol. VII., International Copyright to 
Lodemanage ; Vol. VIII., Lodger to Mortgage. 

The instalments of Mr. Wood Renton’s Encyclopedia continue to appear 

with commendable regularity. He is entitled to great credit for the way in 

which he has laid out the plan of the work and distributed the subjects 


among his contributors. Occasionally the reader may think that too much 


space is given to subjects which do not properly belong to English law, and 
that the editor is not always consistent in his exclusions and inclusions. 
We do not ourselves see why Mr. Renton should give us an article on 
French Law at all, or why, if he does so, he should not also give us an 
article on German law, which he does not. It is true that he gives us 
articles on Hinterland and Heimatlosen, but these are presumably included 
as appertaining to international law ; Heimatlosen may be a term of inter- 
national law ; it is certainly not a term of English law. Among other com- 
paratively unimportant errors of omission or commission, we may mention 
that the article on Zaw consists of a reference to Fact and Jury, if the 
subject was not thought worthy of an article, the editor might at least have 
given a reference to Jurisprudence. The title Legislation is also a blank. 
The title Locke King’s Act consists of a reference to Marshalling and Mort- 
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gage: the subject does not seem to us to be adequately dealt with in the 
article on Afarshalling, or to be referred to at all in that on ortgage. The 
explanation of Jfesne Lord is quite wrong. In the article Ministerial no 
reference is made to ministerial trusts. There is no article on misfeasance 
by officers of companies, and under the title J/oorings no reference is made 
to the question of the prescriptive right to moorings, or to their liability to 
rates. On the other hand there is an article on the obsolete writ of Latitat 
which we could have dispensed with. However, these are small matters, 
and most of the articles, so far as we have tested them, are full, accurate and 


practical. Mr. Craies has numerous articles on various topics connected with 
the criminal law, which seem to be well done. His classification of thefts 
and kindred offences strikes us as arbitary and unusual; he treats of thefts 
in factories, ships, &c., under Larceny, of thefts in dwelling-houses under 
Burglary, and of robbery under Larceny. Mr. Craies’s explanation of the 
etymology and primary meaning of Misprision is inaccurate: the word 


means “ mistake,” and comes from the old French mesprendre (in modern 
French, méprendre) to mistake ; méprise is still used in the sense of mistake 
in modern French: mépris, meaning contempt, is quite a different word. 
The articles London City and London County, by Mr. Craies, contain much 
useful information in a small space. The lamented death of Mr. Challis has 
deprived the editor of one of his most talented contributors. The subjects 
on which Mr. Challis would naturally have written have been undertaken 
by Mr. J. D. Israel. His articles on Zstates are in the main accurate, 
but we do not admire the classification or terminology which Mr. Israel has 
adopted, and we trust that the student will not infer from the enumeration 
of estates upon condition that a modern mortgage falls under that head. In 
his classification of estates Mr. Israel seems to have overlooked customary 
estates, and that peculiar kind of qualified fee which Mr. Challis may be 
said to have discovered. The unwary student who reads Mr. Israel’s article 
on Heir may infer that in Roman Jaw the heres took only land, and that 
gavelkind is a species of copyhold. In his article on Lease Mr. Israel seems 
to have forgotten that there used to be such things as leases for lives, and 
that the term “descent” is not properly applicable to chattels real. The 
article on Mortgage, by Mr. W. F. Phillpotts, contains a great deal of useful 
information, but it is not so pleasant to read as it might have been, partly 
because it is full of misprints, and partly because it consists largely of 
quotations taken verbatim from Mr. Waley’s well-known dissertation, with 
arunning commentary by Mr. Phillpotts. We venture to think, too, that 
the remarks on the way in which conveyances should be framed (p. 477), 
and on relief against forfeiture of leases (p. 488), are out of place in an 
article on mortgages. On the other hand we do not see any reference to 
Mr. Sargant’s device for getting in the nominal reversion on a mortgage by 
sub-demise, or to mortgages to building societies. 

Other important articles are Fixtwres, Growing Crops, and Lodger by 
Mr. Foa; Landlord and Tenant, by Messrs. Foa and Hindmarsh ; Licens- 
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ing Acts, by Messrs. Mackenzie and Woodcock ; and Master and Servant, 
by Mr. Kenrick. Mr. Blake Odgers writes on Factories and Workshops, 
Guardians of the Poor, Highways and Local Government, and Mr. 
M‘Swinney on Mines and Minerals; the names of these writers are a 
sufficient guarantee that the subjects are adequately treated. Mr. G. G. 
Phillimore contributes articles on various subjects connected with merchant 
shipping, such as Freight, Limitation of Liability, Marine Insurance and 
Maritime Lien. Two excellent articles are those on Jnterpretation, by Sir 
Howard Elphinstone, and Mistake, by Mr. D. M. Kerly. 
C. S. 


The Employers’ Liability Act 1880 and the Workmen's Compensation 
Act 1897, together with the Statutes affecting these Acts; also the 
Rules of Procedure thereunder, and Form. By Atrrep Henry 
Rvece, Q.C. Third Edition. London: Burrerwortn & Co., 1898. 

Mr. Ruegg’s little book on Employers’ Liability has always been 
recognised as a clear and practical statement of the main doctrines of the 
law, and he has now added 175 pp., representing the new Act, with the 
relative rules. Mr. Ruegg says the principles of this Act are so novel, and 
the wording of the Act so vague, that he has been able to deal only 
problematically with questions that present themselves. In the older part 
of his work Mr. Ruegg has been careful to consult a good many Scottish 
authorities. Thus, he explains that in deciding in Brown v. Butterley 

Coal Company, 53 L.T. 964, that miners employed under the “butty 

system” are servants of the colliery owners, the English Courts were 

practically following Morrison v. Baird d& Company, 10 Rett. 271. On 
the other hand, he points out that Wlson v. Glasgow Tramways Company, 

5 Rett. 981, where a tramway conductor was held to be a “workman” 

engaged in manual labour, was expressly disapproved in the English 

omnibus case, Morgan, 13 Q.B.D. 832; and the tramcar driver case, 

Cook, 18 Q.B.D. 683; and see Hunt v. Great Northern Railway Company 

(1892), 1 Q.B. 601. Again, the case of Stephen v. Thurso Police Commis- 

sioners, 3 Rett. 542, appears in the discussion of liability under sub- 

contracts ; while on “notice” and “plant” the cases of Af‘Govan, 13 Rett. 

1033, and Hunter, 14 Rett. 621, are referred to. This is as it should be in 

the interpretation of an Imperial Statute. 


Commentary on the Workmen’s Compensation Act 1897. By Arruur 
Tuomson Guiece, Advocate. Green & Sons, 1898. 

This is a good piece of work. We expected no less from the author of 

the “ Law of Reparation.” The function to he performed by commentaries 

on Acts of Parliament which have only just become law, is never a very 
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important one. Something in the way of elucidation they may accomplish, 
but it is the sanction of judicial decisions which alone gives authority to 
text-books. Original speculations, no matter with what acuteness they may 
anticipate all the questions likely to arise in the construction of the statute, 
can be of little value except in the way of mere suggestions. Still, 
undoubtedly, the commentator may assist in the actual labour of construc. 
tion by bringing together in a handy form all the materials in the law 
likely to be necessary for that purpose. This, Mr. Glegg, out of the 
fulness of his long and extensive study of the subject, has accomplished 
very successfully. Anything in the nature of prolixity he seems to have 
been, above all, at pains to avoid. A slight tendency towards the opposite 
extreme, not so much of over-condensation, as of an excessive attempt at 
terseness—an admirable quality, but not always compatible with complete- 
ness of statement—may, perhaps, be detected here and there; but it would 
be hypercriticism to insist on so small an error on what is undoubtedly the 


right side. Av DR. 


The Judicial Trustees’ Act 1896, with Notes of the Practice Cases in 
Scotland on the Judicial Factors’ Acts. By Greratp Jonn WHEELER, 
M.A., LL.B., Lincoln’s Inn, London: Burrerwortu, 1896. 


The English Judicial Trustees Act 1896 (59 & 60 Vict. cap. 35) 
was passed after a select Committee of the House of Commons on trust 
administration had reported that there existed in Scotland ‘a system of 
administering private trusts, under judicial supervision, which appears to 
have worked admirably. The system has grown gradually, and has been 
extended, so that now what is called a judicial factor can be appointed by 
the Court, practically, in every private trust, whether upon the death, 
resignation, or declinature of trustees, as well as in cases of lunacy or 
intestacy. And, if upon the creation of a trust, whether by settlement or 
will, or otherwise, and whether of long or short duration, the truster desired 
that his intention should be carried out by a judicial factor, the Court is 
able to make the appointment.” This statement of the law of Scotland is, 
in some respects, perhaps a little wider than the actual present development 
of the practice, but its accuracy is supported by the evidence of Lord 
Watson and of Lord M‘Laren, given before the Committee. The English 
Act introduces into England, under the name of Judicial Trustees, a system 
which on its main lines is identical with the system which we in this 
country have so long known as Judicial Factors. Mr. Wheeler in this 
edition of the Act has developed what may perhaps be called the Scots 
origin of the Act, a large part of his commentary on the Act being based on 
Scots authorities. He seems to have done his work thoroughly and well. 
Many old familiar friends among the Scots decisions are made to do duty 
for the first time, we should imagine, as authorities in an English law book. 
Then come the Rules of Court issued under the Act, treated in the same 
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way. ‘These are followed by the Scots Acts, beginning with the Act of 
Sederunt of 1730, and by some notes regarding “ Public Trustees” as 
developed in Colonial systems of trust administration. We have some 
doubts as to whether the earlier Scots authorities are to be relied on as 
altogether safe guides in the construction of a modern English statute, whose 


object appears to be to relieve trustees from their present onerous and thank- 


less responsibilities by giving them the option, in practically all cases, of 
getting rid of their office in favour of a paid “judicial trustee.” The 
inherent powers of the Court of Session are, it seems, as wide as those of 
the English Courts under the recent Act; but the Court of Session has 
always shown a disinclination to take trusts under judicial or official 
management, proceeding partly on the ground that, as a matter of policy, 
private trustees ought to manage their trust, as far as possible, for them- 
selves, and partly on the ground that private trusts ought not to be 
managed at the public expense (7'weedte, 20 D. 483 ; Raeburn’s Trustees, 
15 R. 741). Mr. Wheeler, however, seems to have made use of the Scots 
authorities with discrimination, and his commentary is likely to prove a 
useful companion to the Act until a body of case law has been formed 
round it. 


H. J. E. Fraser. 


Powell’s Principles and Practice of the Law of Evidence. h 
Edition. By Joun Cutter, B.A., L.C., and Cuarves F. Cagney, B.A. 
Barrister-at-Law. Burrerwortu & Co., 1898. 


The French proverb—by dint of use, become ours also—le mieuax est 
Pennemt du bien, seems to have no application in the case of legal publica- 
tions ; one good work is not ousted from public favour by the appearance 
of others more complete, it may be, in erudition, or more comprehensive in 
their scope. In nearly every branch of professional study we find large 
books and small books, new books and old books, all in greater or less 
request, uninjured by mutual rivalry, and evidencing their continuing hold 
upon the purchasing public by the number of editions through which they 
run. In the law of Evidence, the recent works have been comparatively 
insignificant. Beside the venerable antiquity of Roscoe’s Nist Prius 
Evidence (first edition, 1827), the Criminal Roscoe (first edition, 1835), 
Archibald’s Pleading and Evidence in Criminal Cases ({irst edition, 1828), 
or even Taylor on Evidence (first edition, 1848), or Best on Evidence (first 
edition, 1849), Powell on Evidence itself belongs almost to the present day. 
Its first edition appeared only in 1856 (the second, in 1859, is the earliest 
to be found in the Catalogue of the Middle Temple). In bulk, also, it 
occupies an intermediate position. Since its appearance, such works as 
Stephen’s Digest, Sichel’s little book on the Practice relating to Witnesses, 
Will’s Theory and Practice, and Phipson’s Law of Evidence, have been more 
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of the nature of mere manuals. Successive editions, bringing their ponderous 
predecessors abreast of current law, have practically occupied the field, 
In the present edition of Powell the law has been brought down so as to 
cover all statutes passed and all cases reported up to 30th September, 1897 ; 
and the table of references contains 160 additional names. The concise- 
ness and lucidity, however, which has all along been a feature of the work, 
has not been sacrificed; the rule of giving only one authority for any 
proposition which requires authority, being retained in all but a few 
instances. The largest books are not always the best, whether for the 
student or the practitioner; from the latter’s point of view, especially, 
clearness and methodical management are of not less importance than 
exhaustive completeness ; and the avoidance of academic discussions is a 
further merit which he is likely fully to appreciate. On all these grounds 


the latest edition of Powell may be heartily recommended. 
A. D. RB. 


The Devolution of Real Estate on Death under Part I. of the Land 
Transfer Act 1897. By Leorotp Grorce Gorpon Rossins, of 
Lincoln’s Inn, Barrister-at-Law ; Reader in Equity to the Inns of 
Court. London: Burrerwortn, 1897. 

As Mr. Robbins points out, five changes were made in the law by Part I. 
of the Act of 1897 :—(1) Real estate of a deceased owner, whether testate 
or intestate, now vests in the personal representative; (2) the duties of 
these representatives with respect to real estate are declared to be the 
same, “so far as applicable,” as their duties concerning personal estate ; 
(3) real estate is declared to be “legal assets” for payment of debt instead 
of merely “ equitable assets” as they formerly were in the hands of the 
devisee or heir; (4) real estate is to be administered *‘with the same incidents” 
as personal estate; (5) on the completion of the administration the real 
estate is to be transferred to the person entitled thereto by assent or con- 
veyance. Mr. Robbins discusses with considerable acuteness and learning 
what is really involved in the brief and abstract language of the statute. 
For example, he submits that one result of section 2 is to make real estate 
liable in payment of legacies (although not charged with such)—i.e., where 
the personal estate is primarily insufficient for that purpose. It would 
certainly appear that such important changes, if intended, should have been 
the subject of express and distinct legislation. The book has now reached 


a second edition. 


The Public Statutes relating to Railways in Scotland. Edited and 
Annotated by James Frrcuson, Advocate. Edinburgh: WILLIAM 
GREEN & Sons, 1898. 


This well printed volume contains a much needed collection of eighty-five 
statutes (in whole or in part), which relate to railways in Scotland ; and the 
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Appendix contains the Act of Sederunt of Ist June, 1889, regulating appeals 
from the Railway Commission, the Railway and Canal Commission Rules 
of 1889, and the Light Railway Rules and Order of 1896. Mr. Ferguson 
has also printed the Clearing-House Act of 1850, and an example of the 
Scottish Railway Rates and Charges Order Confirmation Acts 1892, the 
last mentioned being the result of the long enquiry held by Lord Balfour 
and Sir Courtenay Boyle. The sections of the statutes are annotated with 
reference to the chief decisions and to the author’s edition of Deas on 
Railways (1897), but Mr. Ferguson has rightly avoided attempting the 
comment and explanations which are appropriate to a treatise. A full 
index is supplied. The book forms a convenient supplement to Deas, and 
may be recommended to both lawyers and all concerned in railways. 


A Manual of Common Law for Practitioners and Students. By Jostau 
W. Smits, B.C.L., Q.C. Eleventh Edition. By Curusertr Spuriine, 
M.A., B.C.L., Barrister-at-Law. 


This is a companion volume to Smith’s Manual of Equity, and these 
volumes, with the compendium of the English Law of real and personal 
property, have long ago secured for the author a high place among text 
writers. Systematic arrangement, clear and concise statement, and apt 
illustration, characterise the book, and the present edition bears evidence 
of the editor’s skill and discretion in introducing modern legislation, and 
weaving in recent decisions. Though mainly intended for English practi- 
tioners and students, it may be found useful by Scottish lawyers, for the 
“fundamentals” are in many departments common to both systems of 


jurisprudence. 
JUTIS] Fi peg Ome 


The Scots Revised Reports, House of Lords Series: Vol. I., 1707 to 
1797; Vol. II., 1797 to 1821. Edinburgh: W. Green & Sons, 1898. 


These handsome volumes, representing Robertson and Paton, I. to VI1., 
and thus including the Appeal Law of more than a century, reflect 
credit on both editors and publishers. The type is admirable and the book 
not too unwieldy for consultation. The list of Chancellors runs from Lord 
Cowper to Lord Eldon, and includes such great names as Hardwicke and 
Thurlow. There is, of course, no infallibility even in the best constituted 
Court of Appeal, and we know that the House of Lords has pronounced 
some decisions, the wisdom of which was doubted by the profession in Scot- 
land. But, on the whole, it must be admitted that the general effect of the 
decisions on appeal has been wholesome and beneficial, especially in the way 
of impressing an equitable tendency on the principles of Scots law. Thus, 
in the very first case reported in these columns, Gray v. Duke of 
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Hamilton, 10th March, 1709, the informal intimation and acknowledement 
of intimation by letters of the assignment of an English bond was held 
(contrary to the opinion of the Court of Session) to be sufficient to exclude 
a creditor arresting in Scotland. The learned editors, while adhering 
faithfully to the original text of the report, have here and there added 
useful references to “subsequent decisions in which the case was dealt 
with.” The nature of the publication has obviously imposed severe limits 
on their system of annotation, which otherwise might have been extended 
with advantage. Thus, in the case of Gray v. Duke of Hamilton the 
reference is, of course, to Wallace vy. Davies, 15 D. 688, in which Lord 
Rutherfurd at all events proceeded on the authority of Gray. One always 
takes along with that decision the elaborate opinion of Hope L.J.C., in 
Donaldson vy. Ord, 17 D. 1053; and a further reference to Cohen, 16 R. 
112, and Robertson and Baxter, 24 R. 758, would have been of interest, 


but perhaps beyond the purview of the edition of a report. Certainly, 


Gray’s case does not seem to be mentioned in later cases, although its 
authority has always been recognised. 


Green’s Encyclopedia of the Law of Scotland; Vol. VII. Inquest to 
Legacy: Vol. VIII. Legacy Duty to Navy. Edinburgh: W. Green 

& Sons, 1898. 

These are valuable instalments of this useful work. The longer 
articles are those on Joint-Stock Companies by Mr. Campbell Lorimer, 
Judicial Factor by Sheriff Macwatt, Lease by Mr. Millar, W.S., Legacies 
by Mr. James Clark, Legacy and Succession Duties by Mr. Hamilton 
Grierson, the Licensing Acts by Chief Constable Dewar, Life Insurance 
by Mr. William Harvey, Marine Insurance by Mr. Spens, Marriage and 
kindred subjects by Professor Walton, Marriage Contract by Mr. Millar, 
W.S., and Minerals and Mines by Mr. Ross Stewart. These may be called 
systematic articles, but there is also a very large number of articles on 
minor topics, in which the law is stated (in some cases for the first time) in 
a clear and interesting way. Mr. Campbell Lorimer’s article is a remark- 
able effort of condensation of the author’s very full knowledge of the 
subject. On the question of profit available for dividend he seems to adopt 
the distinction of fixed and circulating capital laid down in Verner’s case 
(1894, 2 Ch. 266). This view was recently taken without hesitation by 
Lord Kyllachy in the case of Cox v. Edinburgh District Tramways 
Company. But probably the last has not yet been heard of this great 
controversy between law and commerce, or between Mr, Buckley and Mr. 
F. B. Palmer. In dealing with the Policies of Assurance Act 1867, Mr. 
Harvey points out that, as decided in Mewman’s case, 28 Ch. D. 674, the 
third section of the Statute as to priority of notice is conclusive only in 
questions with the Company, and does not apply to the equities arising 
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between first and second assignees of the policy which are decided by the 
common law. In this connection it would have been instructive to obtain 
the learned author’s view on a point as to which considerable doubt exists— 
viz., the position of a Scottish insurance company who has made advances 
to the insured on a letter depositing the policy with the company. It may 
be that the point is not of great practical importance, because—(1) according 
to the law of Carter v. M‘Intosh, 24 D. 925, recently applied by Lord 
Stormonth Darling in the case of Brewis, almost any letter sending a policy 
as a security will be treated as an assignation ; and (2) it is inconceivable 
that any assignee, who did not ask for the policy, would be held to have 
performed his duty of enquiry. But it is understood that eminent persons 
both at the English and the Scottish Bar have expressed the opinion that, 
assuming the assignee to have no constructive notice of the previous dealing 
with the policy, the Statute of 1867 would compel the company to pay to 
the assignee who made a formal statutory intimation of his assignation, 
although the policy was deposited with the company for a previous advance, 
the company not having gone through the form of a statutory intimation to 
itself. This view seems to us contrary to the general principles of the law 
of assignation, and perhaps also to the doctrine laid down by the majority 
of the Court in Borthwick, 2 M. 595, although the decision there related 
only to the question of retention against a trustee in bankruptcy. We 
observe that Messrs. Gloag and Irvine go the length of saying that the 
prospective right of retention, affirmed in Borthwick’s case, “is available 
against an assignee of the policy under an assignation, completed subse- 
quently to the advance of the insurance company” (Rights in Security, 
p. 529); the right to protect further advances by the same security, 
being of course terminated by the intimation of an assignation (Lradford 
Banking Company, 12 A.C. 29). This is going even further than the 
case Where the Company has taken an assignation, however informal, 
and deposit of the policy. The latter case would have been differ- 
ently treated by the minority of the Court in Borthwick’s case. In his 
article on Marine Insurance Mr. Spens refers to his previous article on 
Abandonment, in which he had stated that the American and French 
rule, “that a notice of abandonment, once validly given, is not afterwards 
would not be accepted in 


> 


defeasible by any action of the underwriter’ 
Scotland, but that we should follow the English rule: “if, between the 
date of the notice and the date of the action, a submerged vessel is 
successfully floated by the underwriters, and restored to the owners, the 
notice of abandonment, even when validly given, becomes inoperative.” 
He now adds that the English principle has been adopted by the Court of 
Session in the Blairmore case, which was under appeal when his article 
was written. Since the decision of the House of Lords in this case, it must, 
of course, be taken that the underwriter cannot by his acts alter the position 
of parties under a notice of abandonment, while, even on the more general 
question whether the position cf parties under the notice will be altered by 
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causes other than the action of the underwriters, the House of Lords has 
intimated that it will consider American and French as well as English law 


before deciding what is the law of Scotland. 


The Laws of Insurance, Fire, Life, Accident, and Guarantee, embodying 
eases in the English, Scotch, Irish, American, and Canadian Courts, 
By James Bicas Porter, of the Inner Temple, Barrister-at-Law ; 
assisted by Witiiam Frevpen Crates, M.A., and Tuomas SHEPHERD 
Lirtir, M.A., of the Inner Temple, Barrister-at-Law. Third Edition. 

London: Stevens & ILaynes, 1898. 

Insurance law, in the comprehensive sense indicated in the title of 
Mr. Porter’s book, seems to grow at the rate of 200 decisions in ten years. 
The contract of indemnity ought not to be greatly affected by the 
peculiarities of local legal systems, but the advantage is doubtful of treating 
the decisions of so many countries as of similar authority in systematic 


exposition. The foreign illustrations, however, are useful, and several of 
the chapters, particularly those on Dispositions of Life Policies, Lien for 
Payment of Premiums, and Novation and Amalgamation, are of great 


practical interest. 








Motes on Decided Cases. 


—————— >—_——_ 


Constructive Total Loss: May Rights be Varied after Notice of 
Abandonment ?—Zlairmore Company v. Macredie, 24 R. 893, House of 
Lords, 11th July, 1898.—The decision in this appeal case is of the highest 
importance in the exposition of legal principle. It cannot be described as 
(except in form) a reversal of the judgment of the Second Division. That 
judgment (so far at least as the leading opinion of Lord Trayner is con- 
cerned) was given on the general question whether in an action on a marine 
policy for a total loss the position of parties is to be considered at the date 
of action brought, or exclusively at the date of notice of abandonment, the 
validity of the notice being of course established in the action. But Lord 
Watson, in deciding the Blairmore case, assumed the soundness of Lord 
Trayner’s view on this general question, intimating only that before he 
himself decides that the Scots law coincides with the English law, he 
would prefer to hear argument on the general maritime law, including the 
French and American law, which in this matter is at variance with the law 
of England. He calls it, indeed, an open question ; but probably the pro- 
fession will act upon the opinion expressed by the Second Division, which 
gives effect to the classical saying of Lord Mansfield in //amilton v. Mendes, 
2 Burr. 1198 (quoted by Lord Blackburn in Shepherd v. Henderson, 
9 Rett., H.L. 14), that it is a rule of the law of insurance that where a thing 
is safe in fact, no artificial reasoning should be permitted to say that it is 
not. This may be tested by the common case where, although the circum- 
stances at the time might completely justify a notice of abandonment, the 
underwriters perform successful salvage services. But the Blairmore 
decision in the Lords is to the effect that, whatever might be the result in 
law upon the notice of abandonment of expenditure by neutral parties, or 
of the operation of natural causes in raising a submerged vessel, the under- 
writers cannot alter the position of parties under the contract by gratui- 
tously rendering services which prima facie fell upon the owners, and which 
the owners were not bound to pay for. It was apparently the fact that the 
owners of the Blairmore could repair the recovered vessel at a cost greatly 
less than her value when repaired, the underwriters bearing the cost of 
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raising: in fact, in most cases where a ship was raised gratuitously, a 


prudent owner would repair. But Lord Watson’s view excludes the con- 
sideration of this fact, because neither party to a contract can by his own 
act or default defeat the obligation he has undertaken to fulfil. The sound- 
ness of the principle must be admitted, though the decision may have the 
effect of increasing premiums and discouraging salvage. It is strange that 
this very general point is dealt with in the Court below only by Lord 
Kyllachy. He distinguishes the case where certain operations by the under- 
writers have been treated as conclusive evidence of acceptance by them of 
notice of abandonment, and he adds: “I have failed to discover any term 
in the contract of insurance, or any rule of general law, which should disable 
the insurers from doing their best in the interval between notice and action 
to improve the situation to their advantage.” It is precisely the latter 
branch of this proposition that has been negatived by the House of Lords. 
The Blatrmore policy contained the usual declaration that ‘the acts of the 
insurer or insured in recovering, saving, or protecting the property insured 
shall not be considered a waiver or acceptance of abandonment ;” but this 
clause will not bear the interpretation placed upon it by Lord Moncreiff (24 
k. 903), of authorising the underwriters to do what they can after notice to 
diminish their liability. The clause merely provides that, whatever may 
be the course of salvage operations, the validity of the notice, if given, 
must be tried upon its merits. 


Stamp — Conveyance on Sale—Heritable Securities Act 1894 — 
Inland Revenue v. Tod, 35 Sc. L. 671 (and 24 Rett. 934).—It has now 
been decided that the Sheriff’s decree under the Heritable Securities Act, 
vesting the property in the creditor after unsuccessful exposure at the last 
upset price, is a Conveyance on sale, requiring an ad valorem stamp. The 
difficulty of the point is shown by the difference of opinion between the 
House of Lords and the Court of Session, and perhaps still more emphati- 
cally by the fact that the Inland Revenue originally thought they were not 
entitled to this stamp. It is a pity the point was not sooner raised, as 
many transactions have been closed on what now appear to be a wrong 
view of the law. There was, of course, no relevant authority on the subject, 
Lord Macnaghten pointing out that the analogy between an English fore- 
closure decree and a decree under the Scottish Act is not sufficiently close 
to make English authorities available. On the question of construction of 
the statute it is observed that practically the same form of operative decree 
is used where the land is transferred at the upset price, there being no 
bid, and where the creditor bids for and secures the property. But the 
interesting part of this judgment is that, contrary to language sometimes 
used in stamp cases, the learned Lords refer to the substance of the trans- 
action as being apparently more important than its verbal form. 
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Finality of House of Lords’ Judgment.—JLondon Street Tramways 
Company, 1898, A.C. 375. —Whatever politicians may think, litigants 
may now, with reason, say: ‘‘Thank God we have a House of Lords.” 
The London Tramway Company have failed in their audacious attempt to 
induce the House to reconsider its judgment in the Ldinburgh Tramway 
case, (1894), A.C. 456; Lord Halsbury has solemnly disowned the 
ingenious heresy of Lord St. Leonards in Bright d& Hutton, 3 W.L.C. 341; 
and it is once more declared that, not only is the House unable to reverse 
its own decision in a particular case, but it is also bound by the principles 
of law laid down: that it has no inherent power to correct an error into 
which it may have fallen: its erroneous decisions can be corrected only 
by an Act of Parliament. As Lord Blackburn put it in Houldsworth v. 
City of Glasgow Bank, 7 Rett. (H.L.) 62 (which was said to be ruled by 
Addie v. Western Bank, 5 M‘P. (H.L.) 80), “When it appears that a 
case clearly falls within the ratio decidendi of the House of Lords, the 
highest Court of Appeal, I do not think it is competent even for this House 
to say that the ratio decidendi was wrong.” It is difficult to see how 
business could proceed on any other footing, for nothing can be worse in 
law than uncertainty. Perhaps the best known illustration of the practice 
of the Lords is the case of Beamish, 9 H.L.C. 353, where, although 
Lord Campbell and Lord Cranworth certainly, and probably also Lord 
Chelmsford and Lord Wensleydale, were personally hostile to the principles 
laid down in Zhe Queen v. Millis, they nevertheless applied these 
principles to the marriage in question, holding further that the fact of the 
bridegroom being himself a clergyman in holy orders, there being no other 
clergyman present, did not make the marriage valid. It was argued in 
the Zramway case that the House of Lords might have omitted to notice 
a statute affecting the case before them, or might have proceeded on a 
statute which was repealed. Lord Halsbury says this would be a mistake 
in fact which the House might subsequently correct. Here the distinction 
between fact and law becomes rather thin. Could the House alter a 
decision holding that a Scottish statute was not repealed by desuetude 4 


Casting about a Definite Conventional Right-of-Way.—In Thomson's 
Trustees v. Findlay, 12th January, 1898, the Second Division appears to 
have decided, apparently without much consideration of authorities or 
principles, a point which was either open, or practically decided the other 
way. It was an action of declarator by a superior that he was entitled to 
build on certain ground, which included a road leading to two villas, feued 
about thirty years ago. The titles of the villas gave them, besides the 
main road in front, access “by the present avenue leading to L. House, 
at the north-west boundary (of the feu), so long as said avenue exists, 
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and which the first party and their foresaids shall be bound to keep open 
until the said proposed lane of fifteen feet in breadth is formed, and there- 
after by such lane of fifteen feet in breadth, when the same is formed 
on the site of the said avenue.” The titles consist of three charters, the feu 
having been twice enlarged, and in each of these the proposed lane is 
described in the words in italies. 

The question raised was the old one, whether the Court can permit 
the owner of a servient tenement to alter a right-of-way or servitude 
road, which is in its constitution not indefinite, but strictly defined by 
written contract. In this case the contract was a feu-contract of the usual 
elaborate description, containing many conditions in favour of the superior, 
and a few minor stipulations, such as this in favour of the feuar. The 
defenders imprudently (as it appears) rested their case upon the invio- 
lability of contracts. And they relied on the doctrine enumerated by 
L.J.-C. Monereiff in Hill v. M‘ZLaren, 1879, 6 R. 1366, “that if a specific 
passage is fixed by contract, and stipulated to be given by the owner, over 
a particular and defined piece of ground, that passage cannot be altered at 
the pleasure of the man who has contracted to grant it.” The passage 
was there laid down in blue on the plan appended to the feu-contract. 
Lord Moncreiff, after stating this, and explaining the circumstances of the 
feu, goes on to say: “This is not an indefinite right-of-way merely. It is 
a right to a particular passage, or a servitude right-of-way over a particular 
portion of the defender’s property, defined by contract. The cases are 
quite distinct. It is quite true that when there is merely an indefinite 
right-of-way, the Court will, on the application of the owner of the servient 
tenement, lay out the line in which it is to be enjoyed, and even when it 
has been exercised in a particular line will, if satisfied of the justice and 


propriety of doing so, alter that line so as to impose the least possible 


burden on the servient tenement consistently with the fair enjoyment 
of this right by the dominant proprietor. But when you have a specific 
line laid down, and made the subject of a contract, no equivalent line 
can, I think, be given, except of consent. It is not in the mouth of the 
servient proprietor to say that the new line which he proposes to give is 
equally convenient for the dominant tenement. The dominant proprietor 
is entitled to say: ‘I stand on my contract.’” 

In Jill v. M‘Laren there was a plan; in Thomson’s Trustees v. 
Findlay the line of the road was exactly identified by the line of avenue, 
which was fenced, and plainly visible and undisputed. 

In Hill vy. M‘Laren there was a report by a man of skill to the effect 
that the passage proposed to be substituted was equally convenient. In 
Thomson’s Trustees v. Findlay the Court asswmed that because the 
defenders did not ask for proof of any disadvantage to which they were 
put, the proposed alteration was as convenient as the original line. It 
is true that the pursuers averred that it was, but this the defenders denied. 
I do not know whether the defenders insisted that the pursuers should 
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prove their case or not; but the Court did not require them to do so, and 
distinctly laid the onus on the defenders. 

It is true that Hill vy. M‘Laren was not decided on the wide principle 
laid down by the Justice-Clerk, the other judges (Lords Ormidale and 
Gifford) finding enough to prevent them from approving the alteration, in 
the facts that it was not shown that the dominant owner could get an 
equally good feudal title for the new line, and that it was already given as 
an access to their houses to other feuars, who might object to the benefit 
being extended to Mr. Hill. 

But even if Lord Moncreiff’s broad rule be rejected, ul vy, M*Laren is 
still an authority that seems to have been misunderstood by the Second 
Division. It was decided by the other two judges on the principle that the 
servient owner had shown no good ground for making the alteration. 
Lord Gifford says that the pursuer must show grounds entitling him to 
have the existing passage shut up, and adds: “In the circumstances of the 
present case he must show a very urgent necessity, for the demand is really 
to alter an express and an onerous contract.” In Z'homson’s Trustees v. 
Findlay the Court puts the onus of showing inconvenience on the 
defender, instead of requiring the pursuers to show a very urgent necessity ; 
and while assuming the general principle that the Court may cast about a 
servitude road, however constituted, so as to make the burden lighter on 
the servient owner. They do so, not upon facts proved by the pursuer, 
but upon a mere impression of the circumstances derived from the pursuer’s 
plan and averments. 

It is a serious question whether contracts of this clear and stringent 
character can be altered by the Court at all. If at all, most men will 
probably adopt Lord Gifford’s words and say it can only be done under the 
pressure of urgent necessity, and in this case the pursuer was not required 
to prove any urgent necessity. It was taken for granted that if the 
superior could not feu his groui:i in the most profitable way, the contract 
he had made must be modified, unless the feuar could establish serious 
damage. The true doctrine is that the feuar is entitled to have his onerous 
contract implemented, unless the superior or the servient owner proves an 
urgent necessity for a change that does not prejudice the feuar. 

In the middle of last century Lord Kilkerran, in reporting the cases 
cited in Hill v. M‘Laren, considered it still doubtful whether a definite 
servitude—e.g., a road the line of which is precisely fixed (apparently even 
by usage without a written contract), might be altered for the convenience 
of the servient tenement. This great authority, as well as the lucid 
reasoning of Lord Justice-Clerk Moncreiff, was ignored by the Second 
Division, which assumed that no contract, however clearly and solemnly 
made, will prevent the Court from setting it aside when a landowner finds 
he can make a more profitable use of his land. 

Besides Hill v. M‘Laren, the old cases of Urie v. Stewart, 1747, and 
Bruce v. Wardlaw, 1748, M. 14524, 14525, both in Kilkerran, mark the 
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difference between definite and indefinite servitude roads; and Lord Neaves’ 
opinion in M‘Gavin v. M‘Intyre & Company, 1874, 1 R. 1016, emphasises the 
importance of maintaining the faith of contracts in this as in other matters, 


W. GurTurir, 


Conquest,—It has sometimes been debated whether a clause of conquest 


includes donations, and it may be permitted respectfully to doubt the sound- 
ness of Lord Fraser’s view on this point, although it is adopted by Lord 
M‘Laren (“Wills and Succession,” i. 662). “ Legacies are not conquest, and 
notwithstanding the ambiguous language of Erskine and the opinion of Bell, 
it is settled that donations do not come under the category of conquest” 
(“Husband and Wife,” p. 1339). His authority for that statement. is 
Bankton (i. 109); and, no doubt, Bankton says that conquest in the 
clause of a marriage-contract means only what is acquired by industry 
(quod ex questu venit), and, therefore, does not include gratuitous rights 
or successions ; and this, he adds, is according to the presumed intention of 
the parties, because it is only in industrial acquisitions that the wife can 
assist. But the case of Stewart (M. 3052), which he cites, was one merely 
of succession, although the argument in that case contains the quaint 
expression: ‘Such clauses are to encourage wives to be diligent in 
acquiring, which cannot relate to accidental succession.” Lord Fraser 
says the ratio of Bankton’s doctrine will be found in Mercer (M. 3054), 
where the report says that the husband got left him, as a pure donation by 
way of legacy, a certain sum, which was held not to fall under conquest. 
But, as appears from Ivory’s note to Erskine (iii. 8, 43), Afercer has 
always been recognised as authority only for the proposition that legacies 
are not included in conquest. Lord Fraser further relies on the reasoning 
of Lord Kames. “ With respect to every provision of this sort one negative 
rule holds, that, being partly calculated to excite the wife’s frugality and 
industry, it is not extended to what devolves on the husband by succession, 
unless so expressed” (“ Elucidations,” 6. 41). No doubt, a wife’s industry 
will not procure donations, but it is now unusual to construe words of 
conveyance in a contract by reference to a conjectural intention of the par- 
ties ; and, therefore, although a course of ancient decisions had excluded 
legacies as well as successions from the meaning of conquest, this could not 
settle the undecided point as to donations. But what of authority on the 
other side? Erskine says: ‘¢ Nothing is comprehended under that term but 
what is acquired by the father’s own industry, or by singular titles” (iii. 
8, 43, and see “ Principles,” iii. 8, 19). Professor Bell’s statement is: ‘ The 
word conquest, used substantively in marriage-contracts, comprehends what- 
ever is acquired, whether heritable or moveable, by industry, economy, 
purchase, or donation, but not what comes by succession or legacy, or 
accession to a subject already acquired” (Prin. 1974). In Diggens (3 M. 
609), Lord President Inglis gives the two definitions of conquest—(1) In 
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the law of heritable succession, where it includes all feuda nova, “all estate 
acquired by singular title, whether by purchase or donation ;” (2) in the law 
of marriage-contract, where “it embraces every profitable addition to the 
goods in communion, or to the heritable estate of the husband which does 
not come by succession.” Lord Cowan says: “ by industry, economy, or 


purchase, probably also, though this is more doubtful, by donation ;” but, 


on appeal, Bell’s definition is expressly adopted by Lord Chancellor 
Chelmsford without dissent (5 M. (H.L.) 75). The balance of authority, 
therefore, seems to be in favour of donations falling under provisions of 


conquest, and it would be strange if the word bore one meaning in the law 
of succession and another in marriage-contracts. Stair, in discussing con- 
quest in the law of succession, says: “ But conquest is frequent, because 
not only that which is acquired properly by the means and industry of the 
defunct, but that which is by gift of the defunct’s parents, or any other, or 
whatsoever the defunct could not succeed to, is conquest.” Craig puts the 
case, “Si frater fratri quid dederit . . . non censetur praeceptio haereditatis, 
sed merus conquestus.” No doubt, the reason of conquest in the two cases 
is different. Erskine says the ascent of the feudum novum was out of 
favour to elder brothers, which, of course, has no place in marriage-contracts. 
But the verb “conquest and acquire” is said by Prof. Bell to be more 
flexible than the noun conquest. This has been illustrated chiefly in 
cases of conveyance by the wife to trustees ; as in Diggens’ case, where such 
a conveyance was held to include what the wife succeeded to. The more 
modern clause, “ succeed to or acquire,” when used by the wife, was held in 
Simson’s case, 17 R. 581, to include property gratuitously given or be- 
queathed, although the intention of the donor was clearly expressed that it 
should not be included. The point still occasionally occurs, and has to 
be advised upon, but the style of marriage-contracts ought certainly to be 
altered, as legal conquest has been abolished for a quarter of a century. 


Vesting—Destination-over—Vesting subject to Defeasance.— Ross's 
Trustees v. Ross, 16th November, 1897, 25 R. p. 65.—This case adds 
another link to the lengthening chain of authorities which the expert in 
vesting law must perforce drag behind him. It is likely, however, to 
prove by no means the least useful link. The practical value of the 
decision lies in the contribution which it makes towards the determination 
of what constitutes a genuine and independent destination-over, such as to 
have the effect of suspending vesting where the period of payment is 
postponed beyond the testator’s death. It may be worth while to 
summarise the law relating to destinations-over as it now stands on this 
and other recent decisions. The familiar and general rule, re-affirmed by 
Lord Kincairney in Jtoss’s J'rustees, is that a destination to W in liferent, 
and to A, whom failing, to B, in fee, has the effect of postponing vesting 
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till the period of distribution—ie., the death of W,—on the ground that 
until the arrival of that period it cannot be ascertained whether A or B is 


the party who is ultimately to benefit by the provision. This rule has 


been subjected to a number of qualifications. (1.) It has been decided 
that if such a destination take the form of a direct gift to the beneficiaries, 
without the intermediation of trustees, it has not the effect of suspending 
vesting. On this point the recent case of Bruce's Trustees v. Bruce, 35 
S.L.R. 598, is a clear decision, for it was there held that a direct gift to 
certain persons in liferent, and to A, whom failing, to B, &c., in fee, gave 
to A, who survived the testator, a vested right, @ morte testatoris, the 
subsequent destinations-over being regarded as referable to the contingency 
of the failure of A, &c., during the period antecedent to the testator’s 
death. This case confirms, and even goes beyond the assumption made by 
Lord M‘Laren, that “in the case of a direct gift to B, whom failing, to C, 
followed by a direction to pay on the death of A, the presumption would 
be in favour of vesting” (‘‘ Wills and Succession,” 3rd ed. p. 803). On the 
other hand, the general rule as to destinations-over remains true where the 
beneficial interest of the fiars is conferred upon them merely by a direction 
to trustees to make payment to them on the liferenter’s death; to sub- 
stantiate this it is sufficient to quote once more the often-cited passage 
from the late Lord President’s opinion in Lryson’s Trustees v. Clark, 
8 R. 142, at p. 145—‘‘ When nothing is expressed in favour of a bene- 
ficiary except a direction to trustees to convey to him on the occurrence of 
a certain event, and not sooner, and failing him, to certain other persons as 
substitutes or conditional institutes to him, then if he does not survive 
the period he takes no right under the settlement.” 

(2.) The second qualification of the general rule is that where B (in the 
typical case of a destination to W in liferent, and to A, whom failing, to 
B, in fee) is not a person, or class of persons, independent of A, but is 
merely introduced into the destination out of favour to A, or, in other words, 
where J}’s institution is entirely derivative from <A’s, and is not that of 
a persona praedilecta on his own individual merits, then there is no true 
destination-over to the effect of suspending vesting, even although the 
destination take the form of a mere direction to trustees to make payment 
on the death of the liferenter. This is authoritatively decided by the case 
of Ross's Trustees, following the earlier cases of L/ay’s T'rustees v. Hay, 17 
R. 961, and Jackson v. Macmillan, 3 R. 627. Thus where there is a 
direction to trustees to pay to W in liferent and “to A and his children,” 
or “to A and his issue,” or ‘to A and his heirs,” in fee, or to W in liferent 
and ‘to A in fee, declaring that should A predecease the term of payment 
leaving lawful issue, his issue are to take in his place ”—by none of these 
forms is a true destination-over created, and vesting takes place in A 
a morte testatoris, the provision in favour of children, &c., being regarded 
merely as an expression of the natural law of inheritance, and being pre- 
sumed to be inserted in order to prevent the legacy lapsing through 
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A’s death during the testator’s lifetime. The case of Bowman’s Trustees v. 
Bowman, 35 8.L.R. 608, further clinches the matter by deciding that a 
direction to trustees to pay on the arrival of an event certain, to parties 
named “ or their respective heirs,” no more constitutes a genuine destination- 
over than if the clause had taken the form “ anp their respective heirs,” 
Lord M‘Laren remarking that “or” was a more appropriate word for the 
purpose of conditional institution than “and.” This case also contains an 
instructive paraphrase of the rule laid down in Hay’s Trustees. 

(3.) A third qualification of the general rule is to be found in the class of 
cases to which the doctrine of vesting subject to defeasance has been 
applied—i.e., cases in which, again to employ the typical form, the institute 
A isa family, generally “the children or issue of the liferenter” W, ‘an 
unknown and sometimes non-existent class,” and there is no further 
destination beyond B, who must be an ascertained person, or class of 
persons, and who, in these circumstances, takes a vested interest, a morte 
testatoris, subject to defeasance in the event of there being issue of W sur- 
viving at W’s death. (See Steel’s T'rustees v. Steel, 16 R. 204; M‘Laren 
on “ Wills and Succession,” pp. 803, 815.) 

The result of these modifications of the general principle is, accordingly, 
that a destination-over has not the effect of postponing vesting—(1) where 
the provision takes the form of a direct gift without the intervention of 
trustees ; (2) where the only destinees-over are not strangers to the in- 
stitute, but are called to the succession solely out of favour to him, and 
derivatively from him ; and (3) where the principle of vesting subject ta 
defeasance is applicable. 

But in the case of Ross’s Trustees, Lord Moncreiff, giving his personal 
opinion obiter, suggests an interpretation of one of the provisions there dealt 
with which, if adopted, would lead to a still further restriction of the effect 
given to destinations-over in suspending vesting, by greatly widening the 
sphere of application of the doctrine of vesting subject to defeasance. He 
jndicated that in his view a direction to trustees to pay to W in liferent, 
and on W’s death, to pay to A, whom failing to B in fee, should be held to 
import the vesting of the fee in B, subject to defeasance in the event of A 
surviving W, even although the institute A was not the family of W, but 
a party quite independent both of W and of b. This view lends some 
judicial countenance to the suggestion made by Mr. Hamilton in his 
article on vesting subject to defeasance in the last number of this 
Review, as to the direction in which that doctrine might be developed. 

sut it is very doubtful if this novel extension of the operation of the 
doctrine as proposed by Lord Moncreiff will meet with any general accept- 
ance, and indeed its adoption is much to be deprecated in view of the un- 
settling effect which it would have upon the already sutliciently chaotic law 
of vesting. It may be admitted that it is a logical enough deduction from 
the rules of vesting subject to defeasance as hitherto recognised, and from 
the principle that where there is no condition of payment attaching per- 
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sonally to a legatee, vesting in that legatee should not be postponed, yet 
the doctrine of vesting subject to defeasance is precisely one of those com- 
promises of expediency, the application of which ought not to be carried 


to the extreme length demanded by rigid logical consistency. Any 


benefit which might arise from such an extension of its sphere as Lord 
Moncreiff contemplates would be more than counterbalanced by the dis- 
advantage of disturbing and displacing the old and well-established rules 
of interpretation (see M‘Laren on “ Wills and Succession,” p. 819). It is, 
moreover, at least questionable whether to give a qualified right at once to 
the more remote party, and to give nothing to the immediate institutes, 
unless they survive the period of distribution, although they are presumably 
objects of greater solicitude to the testator in view of his earlier mention of 
them, is a rule of general equity, and calculated to vive effect to the testator’s 
true intention, which after all is the regula regulans in all testamentary 
interpretation. The principle may work sufficiently well and equitably 
within the limits of its present recognition, but its further extension 
would be a very doubtful dispensation. 

Were Lord Moncreiff’s suggestion to be generally received, it is to be 
presumed that the only cases remaining in which a destination-over would 
have the effect of altogether suspending vesting, would be where B, in the 
typical case, was an unascertained person or class, or where there were 
further destinations-over after b, unless indeed Mr. Hamilton’s proposal 
were to be adopted that the last member of a whole series of destinees-over 
should, if ascertained, take a vested interest @ morte testatoris, subject to 
defeasance in the event of any of the intermediate members surviving the 
period of distribution, a construction which, in the preference it bestows 
upon the most remote substitute, introduced possibly into the destination by 
a mere afterthought, or in the assurance that he would in all human pro- 
bability never succeed to the provision, is an illustration of the absurdities 
to which a too logical development of the principle of vesting subject to 
defeasance leads. The case of Ross’s Trustees, while in one part it 
certainly contributes towards the realisation of that consummation devoutly 
to be wished that “the interpretation of words of destination should be 
subjected to fixed rules” (per Lord M‘Laren in Bowman’s Trustees), at the 
same time introduces in Lord Moncreiff’s proposal for the extension of the 
doctrine of vesting subject to defeasance, a disturbing element which, as 
emanating from the Bench, may have the effect of postponing for some time 
the crystallisation into final and definite shape of the law relating to 
the interpretation of destinations-over. 


a. FP. =. 









































LAW OF SEDITION IN INDIA. 


I. 

y - . . 

f O understand the full significance of the recent amend- 
8 ment of the Law of Sedition in India, it will be 
é necessary to give a brief account of the Press policy of the 
y ? 


Government from the time of the East India Company 
to the present day, for it is but one of those periodic 
attempts on the part of the Government to put public 
opinion under executive control, on the same old appre- 
hension of political danger if public discussion be freely 
allowed. I shall proceed to examine if such apprehensions 
. can be justified by facts, and such laws can be supported 
) on any principle. 

The first newspaper in India was published in Bengal on 
the 29th of January, 1780. It was in English, and was 
conducted by an Englishman, and it long enjoyed the fullest 
liberty and latitude of discussion. The Government for 
yeas did not interfere with it, nor did it display any desire 
for repression. But printing presses began to multiply. 
British supremacy in India was not yet an accomplished fact. 
There was a continuous strife for supremacy between rival 
foreign powers and ambitious native chiefs who were then 
in their death struggle. Combination between native chiefs, 
intrigues with the reigning dynasties, and alliance with the 
French for thwarting the British were of common occurrence. 
The indiscriminate dissemination of political news and 
reports at such a time was considered by the British authori- 
ties as a considerable source of danger. This furnished to 


am 


\w 





the Government the first excuse for the adoption of repres- 
sive measures over the Press in India. 
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In 1791 an offercing editor was arrested, and though 
he was not deported, the right of the Government to do so 
received an affirmation from the Supreme Court of Calcutta, 
But in 1794 the same editor was deported to Europe for 
reckless writing, and the action of the Government in this 
matter met with the warm approval of the Court of Directors, 

In 1799 a censorship was established, and a set of rules 
was published, of which the more important ones are as 
follows :— 

“No paper to be published at all until it shall have been 
previously inspected by the Secretary of the Government, or 
by a person to be authorised by-him for that purpose. 

“The penalty for offending against any of the above 
regulations to be immediate embarkation for Europe.” 

In 1813 the following new rules were issued :— 

“(1.) That the proof-sheets of all newspapers, including 
supplements and all extra publications, be previously sent 
to the Chief Secretary for revision. 

“(2.) That all notices, handbills, and other ephemeral 
publications be, in like manner, previously transmitted for 
the Chief Secretary’s revision. 

“(3.) That the titles of all original works proposed to 
be published be also sent to the Chief Secretary for his 
information, who will, thereupon, either sanction publication 
of them or require the work itself to be submitted for 
inspection, as may appear proper.” 

The result of such rules was that the Press in India soon 
came to consist of mere advertisement sheets containing 
police reports, accounts of balls, fétes, and private theatricals, 
correspondence on matters of minor local nuisance, and non- 
political extracts from English papers. 

In the meantime British conquest was making rapid pro- 
gress, and British power was becoming securely established. 
The Government had nothing to fear now from foreign foes. 
The editors and the public were gradually turning their 
attention to matters of internal politics, and soon took to 
discuss the acts, measures, conduct, and policy of the 
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Government. Collision between the editors and the censor 
became more frequent, and about 1816 the desirability of 
freeing the Press formed the subject of frequent and promi- 
nent public discussion. The censorship could no longer be 


justified on the ground of political exigency. 


It was then that the Executive for the first time urged 
that a control over the Press in India was necessary for 
the maintenance of that prestige which, it was said then, 
and oftentimes repeated afterwards, was the mainstay of the 
Government in this country. As a compromise between 
this public demand for a free Press and the demand of the 
Executive for the maintenance of prestige, in 1818 the 
censorship was removed, and a new set of rules was passed, 
only restricting publication of :— 

‘“(1.) Animadversions on the measures and proceedings 
of the Honourable Court of Directors, or other public 
authorities in England connected with the Government of 
India, or disquisitions on political transactions of the local 
administrations, offensive remarks levelled at the public 
conduct of the members of Council, of judges of Supreme 
Court, or of the Lord Bishop of Calcutta. 

(2.) Discussions having a tendency to create alarm or 
suspicion among the native population of any intended 
interference with their religious observances. 

(3.) The republication from English or other newspapers 


of passages coming under any of the above heads, or other- 


wise calculated to affect the British power or reputation in 
India. 

(4.) Private scandal and personal remarks on individuals 
tending to excite dissension in society.” 

It is remarkable that the executive in India have 
attempted with periodic frequency to impose similar restric- 
tions on the Press. And the most recent instance of it is 
furnished by the sedition legislation of the present year. 
But before coming. to it I will notice the intermediate 
attempts and the character and occasion for them. 

Soon after the removal of the censorship in 1818, 











388 





THE 





JURIDICAL REVIEW. 


Mr. Buckingham, Editor of the Calcutta Journal, made 
himself immensely popular by his bold criticism and fearless 
advocacy of the liberty of the Press. His example also 
awakened a sense of duty in his Calcutta contemporaries. 
This change of attitude of the Press in India naturally 
excited the jealousy of the Indian bureaucracy. In 1819 
Mr. Buckingham received a warning for certain aspersions 
against some local governors. And in 1822 the votes for his 
deportation by the Councillors of the Government of India 
were only annulled by the single vote of the Marquis of 
Hastings, then Governor-General, who was a great friend of a 
free Press. He had publicly declared that a good Govern- 
ment had nothing to fear from public criticism, and that he 
for one always courted and dared investigation into his 
public acts. 

It is a fact of the greatest importance that it was during 
his administration that the first vernacular newspaper was 
published in Bengali on the 23rd of May, 1818. This was a 
journal called the Samachar Darpan, or the mirror of news, 
started by Dr. Marshman, a Christian missionary, with the 
object of stimulating enquiry and diffusing general informa- 
tion. Even such a project met with official opposition, The 
official view was that the introduction of a newspaper into 
the native community would produce deplorable results. 
And it was on Dr. Marshman’s assurance to discontinue the 
paper, if disapproved of by Government, that the opposition 
was withdrawn. Lord Hastings, however, lent every 
encouragement to the project, and being of opinion that the 
effect of such a paper would be extensively useful, directed 
that it should be transmitted throughout the country at one- 
fourth the usual rate of postage. The paper soon commanded 
a wide circulation, but before long it had a rival in the field 
and in this it may be said to have accomplished its object. 
It stimulated a spirit of enquiry amongst the Hindus which 
has remained unabated up to the present day. The Durpan, 
the missionary paper, from want of familiarity with Sanskrit 
literature, often displayed in its columns considerable mis- 
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conceptions of Hindu ideas and ideals of life. To remove 
such mistaken notions, as also to instruct his countrymen, 
Raja Ram Mohun Roy, the greatest Hindu reformer of the 
present century, and also one of the master-minds of modern 
times, started a journal called the Kawmodi. In the columns 
of the Kawmodi this great editor not only enlightened the 
public about what was best in the Hindu civilisation, but 
also what was best in modern civilisation, and it may truly 
be said that with the liberty of the Press commenced the 
renaissance of India, and the growth of vernacular literature. 
But, like other great men, Raja Ram Mohun Roy was greatly 
in advance of his time. His views met with more opposition 
than following from his own countrymen, and soon a great 
many vernacular journals were in the field. But these rival 
journals were by no means models of good taste or of 
moderate writing. But with all their defects their opposi- 
tion had a brighter side and was fruitful of great good. 

Had it not been for the liberal Press policy of Lord 
Hastings, the birth of a new religious and intellectual life in 
India would perhaps have been long postponed. It is also 
important, as having falsified the vague apprehensions and 
the evil prophecies of the Anglo-Indian officials, that the 
introduction of newspapers in the native community was sure 
to produce “ deplorable results.” Still this apprehension has 
somehow managed to live in the traditions of the Indian 
bureaucracy and has been instrumental on many occasions in 
gagging the Press. 

On the retirement of the Marquis of Hastings the Press 
policy of the Government underwent a sudden change. The 
immediate cause of this was the appointment of a member of 
the Indian Civil Service, one Mr. Adams, to officiate as the 
Governor-General till the arrival of Lord Amherst as the 
Viceroy. It should be mentioned that the Court of Directors 
and their servants, in their self-interest, had always been 
opposed to a free Press in India. So it was no wonder that 
Mr. Adams, representing their views, did not continue the 
enlightened policy of his predecessor. One of the first acts 
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of his brief administration was to get Mr. Buckingham, the 
popular Editor of the Calcutta Journal and the fearless 
defender of a free Press in India, arrested and deported out of 
the country. Immediately followed a still more surprising and 
sudden blow to the liberty of the Press. Without any inti- 
mation or justification were issued certain Rules and Ordinance 
prohibiting the publication of :—“ Observations or statements 
touching the character, constitution, measures or orders of 
the Court of Directors or other public authorities in England, 
connected with the Government of India; or the character, 
constitution, measures or orders of the Indian Governments, 
or in any way tending to bring them into hatred or contempt, 
to excite resistance to their orders, and to weaken their 
authority.” The restriction went further, and comprised 
practically all matters defamatory of or disrespectful to person- 
ages ranging in rank from the members of the Royal Family 
to members of Council, and dignitaries, varying in dignity 
from the Sovereign to public officers of Government, and 
within this comprehensive class were specifically mentioned 
the judges of his Majesty’s Courts. The regulations had also 
within their scope discussions having a tendency to create 
alarm or suspicion (wt supra). 

The only noticeable feature in these rules is that they 
present a remarkable affinity to the Press laws that preceded 
and followed. Practically, however, Governor Adams’ rules 
did not play an important part in the history of the Indian 
Press, for Lord Amherst soon relieved Mr. Adams of his 
incumbency, and allowed considerable latitude to public 
discussion. 

Lord Amherst was succeeded by Lord William Bentinck, 
on whose statue in Calcutta will be found inscribed the 
following words, from the pen of Macaulay. “He gave 
liberty to the expression of public opinion.” 

Sir Charles (Lord) Metcalfe, who followed him as the 
next Governor-General, totally liberated the Press in 1835. 
Ever since, the freedom of the Press in India has never been 
assailed except on two occasions, and then only temporarily. 
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During the troubled times of the Indian Mutiny, an Act, 
requiring the licensing of the newspaper press and restricting 
public discussion likely to retard the restoration of public 
peace, was passed in 1858, and remained in force only for a 
year. Its operation, even at such a time, under the Vice- 
royalty of Lord Canning, was exceedingly restricted. He, in 
one of his dispatches to the Court of Directors, writing about 
certain prosecutions under the Act, said :— 

“We authorised the Advocate-General not to press for 
punishment if the defendants would plead guilty and express 
contrition for their offence. This course was accordingly 
adopted ; the defendants pleaded guilty, and were discharged 
after entering into recognisances to appear and receive judg- 
ment when called upon.” But nobody was ever so called 
upon, nor any punishment inflicted under the Act, and simple 
warning in some cases and apology in others was considered 
sufficient for maintaining order and preventing mischief, even 
during the days of the Indian Mutiny. Since then, for over 
twenty years the Press in India enjoyed the fullest 
liberty. 

Unfortunately, in 1877, there was a severe famine, and 
very inopportunely the following year a great Durbar was 
held at Delhi, for declaring the Queen the Empress of India. 
There was also considerable discontent caused at the time by 
the inauguration by Lord Lytton of the Frontier Policy, 
which has been the cause of India’s financial ruin, and also 
owing to the appropriation of the Indian taxpayer’s money for 
the purposes of the Afghan war. The vernacular Press of the 
day took up the common cry against the extravagance of th 
Government, and said many unpleasant things. The 
Government of the day under the irritation of the moment, 
with the sanction of the Secretary of State, but without any 
notice to the public, at one sitting passed the Vernacular 
Press Act, since repealed. This Act placed the vernacular 
Press under the control of the executive, and at the mercy of 
the Magistrates. 

Its main provisions were, that a magistrate, with the 
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previous sanction of the Local Government, could call upon 
the printers or publishers of all vernacular papers to enter 
into a bond not to print or publish in their papers anything 
likely to excite feelings of disaffection to the Government, or 
antipathy between different races, castes, and religious sects, 
and to require the amount of the bond to be deposited 
in money or securities. If any such newspapers published 
any matter to which the Government objected on any of the 
above grounds, the Government could, after a warning, seize 
the plant, &c., of the offending paper and declare the 
deposit forfeited. The newspapers could obtain exemption 
from making such deposits by undertaking to submit the 
proofs to the Press Commissioner before publication, and 
not to publish anything objected to by such officer. The 
Local Government was also empowered to seize books, 
pamphlets, and other printed matter which they considered 
objectionable, as also the presses at which they were printed. 

About the time that this Act was passed, the Bengali 
newspapers were the most uncompromising critics of the 
Government policy of the day. So one of the first results 
of the passing of the Act was, that the Lieutenant-Governor 
of Bengal called upon all vernacular newspapers in the 
Province to give bail-bonds for future good conduct. This 
at once showed that when arbitrary powers are given to the 
executive in India, how even those in the responsible 
position of Governors, if they happen to have a personal 
dislike to public criticism, are anxious to put it into opera- 
tion, quite regardless of its future consequences. 

The consequence of gagging the vernacular Press, or the 
native organs of public opinion, cannot better be expressed 
than in the words Mr. Gladstone, that it deprives the 
Government of the warning rattle, while it does not remove 
the sting. Whatever may be one’s politics, nobody would 
perhaps be prepared to deny that Mr. Gladstone was an 
acute and far-sighted statesman. It has been universally 
admitted since that the real danger of gagging the Press 
lies there. 
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The highly objectionable nature of the Act, the indeeent 
haste in which it was passed, and the indiscreet use that it 
was put to by the Lieutenant-Governor of Bengal, created a 
strong feeling against it in this country and in political 
circles in England. Although the Act had been passed with 
the permission of the Secretary of State for India, yet when 
it was sent to him for sanction, he withheld his sanction to 
the censorship clause, and directed the Government of India 
to repeal it. After this the remaining portion of the Act 
remained practically a dead letter, and was totally repealed 
under the next British Ministry. The grounds for the 
repeal may be best summed up in the words of Mr. Gladstone 
himself: ‘ Now, sir, in the government of India I have the 
satisfaction of thinking that the only ground on which we 
can make the difficult task of governing India hopeful 
possible, is that we shall endeavour to govern India for th 
good of those in India, and that however we may associate 
the retention of our Indian Empire with British interests, so 
to warp our mind is to divert it from that which we feel to 
be our first and highest duty—namely, the direction of all 
our proceedings in that country by the best lights we 
possess, and with all the assistance we can get towards the 
promotion of the welfare of the people. It is no exaggera- 
tion to say that not only have we taken up that ground, but 
that the people of India know and believe that we have 
taken up that ground. They have, or think they have, 
plenty of causes of complaint. I am sorry to say I regard 
this Press Act as one of the most salient among them, but as 
I observe, most of all from reading through extracts sent 
home in order to make a case for this Act, all these 
complaints in India appear to me to be particular complaints. 
They complain of the errors of Government just as we 
complain of them in this country. When an Act is passed 
which we think bad, we complain, but we do not, because 
we complain, renounce our allegiance to the Throne. So, if 
I rightly understand the feeling of the Indians, they 
complain of particular Acts, of the operation of particular 
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laws, yet there is nowhere a disposition to deny that British 
rule is beneficial to India; and I confess to my astonish- 
ment, to my gratified astonishment, I found an extract in 
which the writer contends that the hopes of India, as she 
exists at present, lie in the continuance and not in the 
destruction of British rule. Well, where you have made a 
progress so real and so considerable as that, when you stand 
necessarily on a footing of inequality and are not yet in a 
condition to apply to the whole of India the very first 
principles of Civ'l Government without considerable restraint, 
I think if one thing is more obvious than another, it is that, 
whatever we do give, we should not retract, and that when 
we have communicated to India the benefit which is perhaps 
the greatest of all those that we enjoy under our own 
institutions—namely, the publicity of proceedings in which 
the nation is interested, and the allowance of sufficient time 
to consider them at their several stages, to afford securities 
against wrong and error, it is deplorable in a case like this 
in India that the utmost haste and closest secrecy should 
have been observed, not in amending or altering, but in 
completely changing, as far as the native Press was con- 
cerned, a cardinal part of the legislation of the country.” 

Such in brief is the history of the Press policy of the 
Government. 

I shall next proceed to show that although the sedition 
legislation of 1898 comes under a different name, yet it 
presents a most remarkable affinity to the Press legislations 
that have periodically preceded it. 

J. CHANDHURI. 
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THE JUDICIAL WORK OF CHIEF JUSTICE 
COCKBURN. 


(IR ALEXANDER COCKBURN was appointed Chief 
b Justice of the Common Pleas on 2nd November, 1856, 
on the death of Sir John Jervis. On Lord Palmerston’s 
return to power in 1859 it was expected that he would be 
made Chancellor, but the appointment was given to Lord 
Campbell, who had political claims that could not be over- 
looked, and the Chief Justice of the Common Pleas took his 
seat in the Court of Queen’s Bench as Lord Chief Justice of 
England on 24th June, 1859. 

In dealing with Sir Alexander Cockburn’s judicial work 
and worth I shall depart from the strict chronological order, 
and endeavour to group his contributions to English case law 
and to jurisprudence under a few principal heads. Only his 
strictly judicial efforts can here be noted. No reference will, 
therefore, be made to the part taken by him in the 
Commission on Fugitive Offenders, with regard to the 
doctrine of the exterritoriality of warships, or to the 
Alabama arbitration. 

Chief Justice Cockburn was not, and did not pretend to 
be, a great commercial lawyer. In the Court of Queen’s 
Bench he had as one of his colleagues the late Lord— 
then Mr. Justice—Blackburn, and on the learning and 
experience of this great judge he relied, at least for some 
time, very much as Thurlow used to rely on Hargrave and 
Kenyon. Thus, in Swire v. Redman (1876, 1 Q.B.D. 536), 
a case relating to the right of two joint-debtors as against a 
creditor with notice, to be treated as principal and surety, 
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the judgment, though delivered by Cockburn, was prepared 
by Blackburn. The cases of Godard v. Gray (1870, L.R. 6 
Q.B. 139), Schabsby v. Westenholz (1870, L.R. 6 Q.B. 155), 
Tonides v. Pacific Insurance Company (1871, L.R. 6 Q.B. 
674), and Cory v. Patton (1872, L.R. 7 Q.B. 304), are 
instances of the same tendency. In these cases the Chief 
Justice was either not present at all, or content to devolve 
the duty of pronouncing judgment upon his ‘brother 
Blackburn.”(a) In Scaramanga v. Stamp (1880, 5 C.P.D. 
295), however, where the question whether a ship was 
entitled to deviate from the prescribed course for the purpose 
of saving the cargo of another vessel in distress, came before 
the English(b) Courts for the first time, Cockburn delivered 
a considered judgment of great value. 

In the law of libel, and particularly of newspaper libel, 
he made his mark permanently and at once. Campbell v. 
Spottiswoode and Wason v. Walter may be taken as proofs 
of this statement. In Campbell v. Spottiswoode (1863, 3 
Best and Smith, 769), the facts were as follows. The 
plaintiff published in a newspaper, of which he was the 
editor and part proprietor, a proposal for inserting in it a 
series of letters on the duty of evangelising the Chinese, and 
for promoting the circulation of the numbers of the paper in 
which those letters should appear, in order to call attention 
to the importance of this work of evangelisation. A series 
of letters accordingly appeared in the newspaper, and in the 
same number were lists of subscribers for copies of the paper 
for distribution. In an action of libel against the defendant, 
the publisher of another newspaper, for an article comment- 
ing on the plaintiff's scheme, imputing that his real object 
was to promote the sale of his paper, and suggesting that the 





(a) In Stewart v. West India and Pacific Steamship Company (1876, L.R. 8 
Q.B. 88), Cockburn was present, and heard the argument, but the decision of the 
Court was delivered by Mr. Justice Quain. 

(b) The American Courts had already disposed of this question. Hermann v. 
Western Marine and Fire Insurance Company (13 Lo. R. 516), Natches Insurance 
Company v. Stanton (2 Smed. and M. 340), Stewart v. Tennessee Insurance 
Company (1 Humph. 242). 
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names of some of the subscribers in the lists were fictitious, 
the jury found a verdict for the plaintiff, with a rider to the 
effect that the writer of the article believed the imputations 
contained in it to be well founded. The question arose 
whether this rider constituted a legal answer to the plaintiff's 
action ; it was elaborately argued before the Court of Queen’s 
Bench, and emphatically resolved in the negative. “It is 
said,” observed the Lord Chief Justice, “that it is for the 
interests of society that the public conduct of men should 
be criticised without any other limit than that the writer 
should have an honest belief that what he writes is true. 
But it seems to me that the public have an equal interest in 
the maintenance of the public character of public men, and 
public affairs could not be conducted by men of honour, with 
a view to the welfare of the country, if we were to sanction 
attacks upon them, destructive of their honour and character, 
and made without any foundation. I think the fair position 
in which the law may be settled is this, that where the 
public conduct of a public man is open to animadversion, and 
the writer who is commenting upon it makes imputations on 
his motives, which arise fairly and legitimately out of his 
conduct, so that a jury shall say that the criticism was not 
only honest but also well founded, an action is not maintain- 
able. But it is not because a public writer fancies that 
the conduct of a public man is open to the suspicion of 
dishonesty, he is therefore justified in assailing his character 
as dishonest.” 

Wason v. Walter (1868, L.R. 4 Q.B. 73), was a case of 
“first impression.” Shortly after the appointment of Sir 
Fitzroy Kelly to the office of Lord Chief Baron, a certain 
Mr. Wason presented a petition to the House of Lords, 
stating that his lordship ‘“‘did in the year 1835, when a 
barrister, pledge his honour as a gentleman to the truth of 
that which he knew to be false, for the purpose of deceiving 
an election committee of the House of Commons,” and 
praying ‘“‘ the appointment of a committee to investigate the 
charges, and if the committee should find them proved, that 
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the House would concur with the other House of Parliament 
in praying the Queen that Sir Fitzroy Kelly might be 
relieved from his judicial position.” Earl Russell and the 
Lord Chancellor (Lord Chelmsford), went fully into, and ag 
the House considered, completely refuted Wason’s charges, 
and his petition was freely characterised as “a record of 
falsehood and malignity.” The Zimes newspaper, of which 
the defendant Walter was proprietor, published a report of 
these proceedings, and at the same time alluded in a leading 
article to “the futility and malignity” of the plaintiff's 
charges. Thereupon Wason brought an action for libel 
against Walter. He admitted that he had been mistaken in 
his particular charges against Sir Fitzroy Kelly, but alleged 
that both the Zimes’ report of the Parliamentary debate and 
the leading article were libellous. 

The case was tried before Lord Chief Justice Cockburn 
and a jury at the sittings in London, after Michaelmas term, 
1867. His lordship directed the jury—(1) that if they 
thought the report of the proceeding in Parliament was true 
and faithful, it was privileged in law, and was not the 
subject of a civil action; (2) that they must find for the 
defendant also in regard to the leading article if they 
thought the comments which it contained were fair, and 
within the limits of fair criticism. This ruling was sub- 
sequently upheld by the Court of Queen’s Bench (Cockburn 
C.J., Lush, Hannen and Hayes J.J.), whose judgment was 
delivered by the Lord Chief Justice. The second part of the 
Chief Justice’s direction at nzsz prius was clearly within the 
ratio decidendi of Campbell v. Spottiswoode. But the main 
question “ whether a faithful report in a public newspaper of 
a debate in either House of Parliament containing matter 
disparaging to the character of an individual, as having been 
spoken in the course of the debate, is actionable at the suit 
of the party whose character has thus been called in 
question,” was directly raised for the first time. It was 
answered by Cockburn, in a judgment of which the soundness 
has never been challenged. “It is now well established,” 
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said his lordship, “that faithful and fair reports of the 
proceedings of Courts of Justice(a), though the char- 
acter of individuals may incidentally suffer, are privileged, 
and that for the publication of such reports, the publishers 
are neither criminally nor civilly responsible. The immu- 
nity thus afforded . . . rests upona twofold ground. In the 
English law of libel, malice is said to be the gist of an 
action for defamation, and though it is true that by malice 
as necessary to give a cause of action in respect of a defama- 
tory statement, legal and not actual malice(b) is meant, while 
by legal malice ... is meant no more than the wrongful 
intention which the law always presumes as accompanying a 
wrongful act without any proof of malice in fact, yet the 
presumption of law may be rebutted by the circumstances 
under which the defamatory matter has been uttered or 
published, and if this should be the case, though the 
character of the party concerned may have suffered, no 
right of action will arise. . . . It is thus that in the case of 
reports of proceedings of Courts of Justice, though individuals 
may occasionally suffer from them, yet, as they are published 
without any reference to the individuals concerned, but 
solely to afford information to the public and for the benefit 
of society, the presumption of malice is rebutted, and such 
publications are held to be privileged. The other and the 
broader principle on which this exception to the general law 
of libel is founded is that the advantage to the community 
from publicity being given to the proceedings of Courts of 
Justice is so great that the occasional inconvenience to 
individuals arising from it must yield to the general 
good. . . . Both the principles on which the exemption from 
legal consequences is thus extended to the publication of the 
proceedings of Courts of Justice, appear to us to be applicable 
to the case before us. ‘The presumption of malice is 





(a) R. v. Wright, 8 T.R. at p. 298. 

(b) The distinction between “legal” and “actual” malice has now gone the 
way of the distinction between “ legal” and “actual” fraud. See Peek v. Derry, 
14 App. Cas. 337; Allen v. Flood [1898], App. Cas. 1. 
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negatived in the one case as in the other by the fact that 
the publication has in view the instruction and advantage 
of the public, and has no particular reference to the party 
concerned. ‘There is also in the one case as in the other, 
a preponderance of general good over partial and occasional 
evil.” The Lord Chief Justice then proceeded to elaborate 
and to justify the analogy which he had pointed out, and 
“distinguished” Stockdale v. Hansard (9 Adolphus and 
Ellis, 1) with a subtlety of thought and expression which 
could hardly be surpassed. 

In Banks v. Goodfellow (1870, L.R. 5 Q.B. 559) the 
Lord Chief Justice was once more called upon to examine in 
its forensic aspects that doctrine of partial insanity which he 
had wielded with such brilliant effect in the defence of 
MacNaughton. The law of England as to the testamentary 
capacity of the insane has passed through three stages of 
development.(a) At first the question of capacity was 
treated solely as a question of fact. Then there came an 
intermediate and metaphysical period co-incident with a 
great advance in medical knowledge, and inspired by the 
idea which was formulated as a definite external standard 
—that the mind being one and indivisible, and insanity 
being a disease of the mind, any derangement of the faculties 
must be fatal to civil capacity.(b) In Banks v. Goodfellow, 
Sir Alexander Cockburn inaugurated the third and modern 
period, in which it is held to be sufficient if a testator 
possesses a memory active enough to recall (1) the nature 
and extent of his property, and (2) the persons that have 
claims upon his bounty, and a judgment and will sufficiently 
free from the influence of morbid ideas or external control to 
determine the relative strength of these claims. “If, there- 





(a) Cp. Law Quarterly Review, July, 1890. Wood Renton on Lunacy, p. 32. 

(b) From the same postulates the American Courts tended at one time to 
draw a directly contrary conclusion—viz., that no impairment of reason short of 
absolute idiocy should be deemed fatal to testamentary power. Cp. The 
Lispenard case, 1841, 26 Wendell, 255 : contra however, Delafield v. Parish, 1862, 
25 N.Y. 1. The English authorities are: Waring v. Waring, 1848, 6 Moore, P.C. 
341; and Hancock v. Peaty, 1867, 1 P. and D, 335. 


XUM 





XUM 


SS EE Oe 


XUM 





YViIM 


THE JUDICIAL WORK OF CHIEF JUSTICE COUKBURN. 401 


fore,’ said the Chief Justice, “though mental disease may 
exist, it presents itself in such a degree and form as not to 
interfere with the capacity to make a rational disposal of 
property, why, it may be asked, should it be held to take 
away the right? It cannot be the object of the legislator to 
agoravate an affliction in itself so great by the deprivation of 
a right, the value of which is universally felt and acknow- 
ledged. If it be conceded, as we think it must be, that the 
only legitimate or rational ground for denying testamentary 
capacity to persons of unsound mind is the inability to take 
into account and give due effect to the considerations 
which ought to be present to the mind of a testator in 
making his will, and to influence his decision as to the 
disposal of his property, it follows that a degree or form of 
unsoundness which neither disturbs the exercise of the 
faculties necessary for such an act, nor is capable of influ- 
encing the result, ought not to take away the power of making 
a will, or place a person so circumstanced in a less 
advantageous position than others with regard to this 
right.”(a@) The new doctrine, propounded in this case was 
subsequently extended to the law of marriage (Smee v. Smee, 
L.R. 5 P.D., at p. 90, per Sir James Hannen) and to the 
law of contract (Jenkins v. Morris, 1880, 14 Ch. D., 674). 
In 1876, Reg. v. Keyn (1876, 2 Ex. D. p. 63)—hbetter 
known as the Franconia case—was the great event of the 
legal year. The facts were these. Ferdinand Kevyn was 
tried at the April sittings of the Central Criminal Court for 
manslaughter, alleged to have been committed under the 
following circumstances :—The prisoner was captain of the 





(a) In asserting this doctrine, the Lord Chief Justice fortified himself as usual 
by a luminous examination of American authorities. In Scaramanga v. Stamp 
(1880, 5 C.P:D., at p. 303) he said: “ Although the decisions of the American 
Courts are, of course, not binding on us, yet the sound and enlightened views of 
American lawyers in the administration and development of the law—a law except 
so far as altered by statutory enactment derived from a common source with our 
own—entitle their decisions to the utmost respect and confidence on our part.” 
See further, Steel v. Dixon, 17 Ch. D., per Fry J. at p. 837; and an unreported 
case, note in 33 Sol. Jo. 419. 
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Franconia, a German vessel] sailing, and carrying the mails 
between Hamburg and St. Thomas in the West Indies, 
The Franconia was sailing along the English coast and, 
when two and a-half miles from Dover, she ran into a 
British steamer called the Strathclyde. The Strathclyde 
sank, and one of the passengers on board, Jessie Dorcas Young, 
was drowned. At the time of the accident, the Franconia was 
under the immediate command and direction of the prisoner, 
Keyn, who was forthwith, as above-mentioned, u.dicted for 
manslaughter, tried before Baron Pollock and a jury, and 
found guilty. Counsel for the prisoner objected that the 
offence having been committed on the high seas, fell 
without the jurisdiction of the Central Criminal Court. 
Mr. Baron Pollock expressed no opinion upon this point of law, 
but stated a case for the consideration of the Court for Crown 
Cases Reserved. This appeal gave rise to the most remark- 
able divergence of judicial opinion. The case was first 
argued before Chief Baron Kelly, Sir Robert Phillimore, 
Justices Lush, Lindley, and Field, and Baron Pollock. 
Mr. Benjamin, Q.C., whose arguments in this case finally 
sealed his claims to legal immortality, was leading counsel 
for the prisoner. The present Lord Chancellor — then 
Sir Hardinge Giffard — Mr. Poland, and the late Lord 
Bowen were Counsel for the Crown. The Court was 
divided in opinion, and a re-argument was ordered—Sir 
Alexander Cockburn, Lord Coleridge—then Chief Justice of 
the Common Pleas,—Barons Bramwell and Amphlett, and 
Justices Brett, Grove, Denman, and Archibald being added 
to the number of judges that were to hear it. This time a 
decision—although not a unanimous one—was arrived at. 
The majority of the Court—Cockburn CJ., Kelly C.B., 
Bramwell B., Lush and Field J.J., Sir R. Phillimore and 
Pollock B., held that the Central Criminal Court had no 
jurisdiction to try the prisoner, and that, therefore, the con- 
viction must be quashed. The prosecution had relied on two 
main lines of argument—(1), that the offence was in fact 
committed on board the Strathclyde, and not the Francona, 
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and was, therefore, within the jurisdiction of the Central 
Criminal Court; (2), that the sea within three miles of the 
coast of England is, by the principles of international law, 
part of the territory of England, and that the English 
criminal law extends over those limits. These positions 
were combated with great power by Cockburn in a judgment 
which occupies 77 pages in the second volume of the 
Exchequer Division Reports (pp. 159, 238), and in which 
all the English, American, and Continental authorities relat- 
ing to the alleged three-mile limits are collected and 
analysed, The view of the majority was, however, afterwards 
declared not to be the law, 41 & 42 Vict. c. 73, and see R. v. 
Dudley, 14 Q.B.D. 273. 

The most valuable contribution that Sir Alexander 
Cockburn made to jurisprudence was the masterly charge to 
the grand jury in the case of The Queen v. Nelson and 
Brand. We shall follow closely the admirable descrip- 
tion contained in Cockburn’s charge. The circumstances 
out of which the cause célebre arose are  tolerably 
familiar to all educated persons and may, therefore, be 
stated somewhat briefly. In the year 1866 a spirit 
of disaffection towards the authoritie, manifested itself 
among the negro population in parts of the island of 
Jamaica. On the 7th of October, 1865, some disturbance 
took place on the occasion of a magisterial enquiry at the 
Court House in Morant Bay, and it was evident that an 
insurrection was imminent. Warrants were accordingly 
issued for the arrest of one or two persons who had taken an 
active part in the disturbance in question, but when it was 
attempted to put them into execution, forcible resistance 
was offered, and on the 11th, the insurgents, to the number 
of several hundreds made their appearance more or less in 
arms. They attacked the Court House at Morant Bay in 
which a vestry meeting was being held. The magistrates, 
and the volunteers who came to their assistance, were over- 
powered ; the Court House was stormed; eighteen persons 
were killed and upwards of thirty were wounded. The 
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insurrection spread like wildfire. The insurgents attacked 
the neighbouring estates, destroying property, in two 
instances taking life, in others seeking victims, who, how- 
ever, managed to escape, and declaring their intention to 
destroy the male part of the white population and take 
possession of all the property in the island. This state of 
things excited the minds of the white population with the 
greatest consternation and alarm. ‘The governor, Mr. John 
Edward Eyre, proclaimed the whole county of Surrey in 
which the insurrection had broken out and to which it was 
practically confined, under martial law, with the exception of 
Kingston, its capital. Martial law was proclaimed on the 
13th of October. One of the alleged ringleaders of the 
insurrection was a Mr. George William Gordon who resided 
generally at a short distance from Kingston, but at the time 
in question he was actually staying in the capital. Warrants 
were issued for his arrest, and that fact having come to his 
knowledge, he proceeded on the morning of the 17th of 
October to the house of the Governor in command of the 
forces in Jamaica, General O'Connor, at Kingston, for the 
purpose of giving himself up. Governor Eyre and the 
Custos or principal magistrate of Kingston came to the 
Generai’s house and apprehended Mr. Gordon. They took 
him on board a war steamer and conveyed him to Morant 
Bay where, on the day after his arrival (21st October) he 
was by the orders of Colonel Nelson, one of the defendants 
in the case, tried before a court-martial, presided over by the 
other defendant, Lieutenant Brand. The evidence against 
him was of the flimsiest description; he was an agitator ; 
there was absolutely no proof that he had been a rebel. He 
had no time to prepare for his defence, and a letter from a 
friend suggesting a line of defence was intercepted and not 
allowed to come into his hands. He was found guilty and 
sentenced to be hanged, and the sentence having been duly 
confirmed by General O’Connor and Governor Eyre was 
carried out on the morning of the 23rd of October. Mean- 
while the insurrection had been put down with revolting 
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cruelty. Public opinion in England was aroused and found 
outlets in the press, the pulpit, the platform, the Houses of 
Parliament, in a multiplicity of proceedings against Governor 
Eyre, and in the indictment of Nelson and Brand for murder. 
The Bill of indictment came before the grand jury at the 
Central Criminal Court. The recorder, on whom the duty of 
charging the grand jury ordinarily developed, was unable to 
attend; most of the judges were on circuit, and the Lord 
Chief Justice was therefore called upon to undertake the 
task. He acquitted himself as usual with conspicuous ability. 
Two conflicting views with reference to the Jamaica insur- 
rection and its suppression prevailed in high places. The 
first, which is associated with the names of John Stuart Mill 
and Mr. Buxton, consisted in a simple and unequivocal 
denunciation of the action of the Colonial authorities. The 
second may be stated in the language of Mr. Carlyle its most 
illustrious exponent. “ The clamour raised against Governor 
Eyre appears to me to be disgraceful to the good sense of 
England ; and if it rested on any depth of conviction and 
were not rather... a thing of rumour and_ hearsay, of 
repetition and reverberation, mostly from the teeth outward, 
I should consider it of evil omen to the country, and to its 
highest interests in these times.” In his great charge to the 
erand jury Sir A. E. Cockburn pursued a via media. He led 
the jury indeed to ignore the bill against Nelson and Brand 
on the grounds that there was no evidence that they had 
acted from a corrupt and dishonest desire to get rid of an 
obnoxious individual, that the initiative had been taken by 
the Governor and the Custos, and that the sentence of death 
passed upon Gordon had received official ratification. But 
he indicated in no measured language his opinion of the 
manner in which the prosecution of Gordon had been con- 
ducted. “TI entertain,” said the Lord Chief Justice, ‘a very 
strong opinion that the whole proceeding—the seizing him 
where he was, the putting him on board a steamer and 
taking him to Morant Bay and handing him over 
to the martial tribunal—was altogether unlawful and 
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unjustifiable. To Mr. Gordon it made the difference of life 
or death. 1 say so advisedly, because after the most careful 
perusal of the evidence which was adduced against him, | 
come irresistibly to the conclusion that if the man had been 
tried upon that evidence—I must correct myself—he could 
not have been tried upon that evidence—I was going too far, 
a great deal too far in assuming that he could. He could 
not have been tried upon that evidence. No competent 
judge acquainted with the duties of his office could have 
received that evidence. Three-fourths—I had almost said 
nine-tenths of the evidence upon which that man was con- 
victed and sentenced to death—was evidence which, according 
to no known rules—not only of ordinary but of military law 
—according to no rules of right or justice, could possibly 
have been admitted.” The Lord Chief Justice earnestly and 
ably contended upon an examination of precedents that 
martial law was simply military law applied to civilians. 
This argument was certainly inconsistent with the position 
which as Attorney-General he had taken up in the debate 
on the Ceylon case (Hansard, vol. cxv., p. 227), and was 
probably unsound. But it gave him the opportunity of 
making an exhaustive and magnificent review of the authori- 
ties relating to the subject, and of laying down the lines on 
which the regulation of martial law by Parliament ought to 
proceed. The Grand Jury, in ignoring the indictment, made 
a formal presentment, recommending that martial law should 
be more clearly defined by legislative enactment, and to this 
recommendation Cockburn, in republishing his memorable 
charge, added the weight of his authority. ‘No one,” he 
said, “ who has the faintest idea of what the administration 
of justice involves could deem the proceedings in this case 
consistent with justice, or, to use a homely phrase, with that 
fairplay which is the right of the commonest criminal. All 
I can say is that if, on martial law being proclaimed, a man 
can lawfully be thus tried, condemned, and sacrificed, such a 
state of things is a scandal and a reproach to the institutions 
of this great and free country ; and as a minister of justice, 
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profoundly imbued with a sense of what is due to the first 
and greatest of earthly obligations, I enter my solemn and 
emphatic protest against the lives of men being thus dealt 
with in time to come.” The Army Acts of 1879 and 1881 
were the tardy and partial answer of the Legislature to this 
appeal.(a) 

The department of judicial work in which Cockburn ap- 
pealed most strongly and successfully to the minds of his 
contemporaries, and in which he was, in fact, supreme, was 
the trial of causes at nist prius, or of criminal prosecutions. 
His theory of the functions of a judge engaged in trying 
cases with a jury—a theory which he resolutely carried out 
into practice—was that the judge should give the jury real 
assistance in arriving at their verdict(b) A very cursory 
examination of a few of his causes célébres will suffice to 
show what in the hands of the Lord Chief Justice of England 
“yeal assistance” meant. One of the first important trials 
over which Cockburn presided after his promotion from the 
Common Pleas to the Court of Queen’s Bench was the 
Matlock Will Case. The question at issue was the validity 
of three alleged codicils to the will of a Mr. George Nuttall, 
a land surveyor at Matlock, in Derbyshire. It was tried in 
1859 before Chief Justice Erle at the Derby Assizes. The 
jury found that the codicils were valid. ‘The trustees under 
the will moved for a new trial, which was granted by the 
Master of the Rolls. The second trial took place before the 
Lord Chief Baron and a jury at Derby Assizes in 1860, and 
ended in a verdict that all three codicils were fabricated. 
The beneficiary under the codicilsa—a man named Else, who 
had been in the habit of copying documents for the testator, 





(a) Cp. further on the subject of Martial Law, Steph., “ Hist. Crim. Law,” 
i, 217; Dicey’s “Constitution,” 5th ed., 266-276 ; Clode, “ Military Forces of the 
Crown,” ii. ch. 17, and “Military and Martial Law,” pp. 156-169; Halleck, 
“International Law,” i. 499; Simmons on “Courts-Martial,” 6th ed., p. 16; 
Finlason’s “ Report of R. v. Eyre,” and “ Martial Law ;” and “Commentaries on 
Martial Law.” 

(b) This theory he expressly avows in his letter to Lord Hatherley on “Our 
Judicial System.” 
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and wrote a hand not unlike his, though distinguishable from 
it—applied for a new trial. The Master of the Rolls and the 
Lord Chief Baron refused the application. Else appealed. 
The Lords Justices were divided in opinion, Knight Bruce 
L.J. being against a new trial, and Turner LJ. being 
in favour of it, and desiring that it should take place in 
London before Sir Alexander Cockburn and a jury. The 
House of Lords supported the view of Lord Justice Turner, 
and in February the Matlock Will Case came on for hearing 
at the Guildhall, Chief Justice Cockburn presiding. The 
evidence was not unevenly divided. It is true that the 
attesting witnesses to the first codicil belonged to the non 
a phrase naturalised in this country since 
the trial of Queen Caroline. But the attesting witnesses to 
the second and third codicils were on the whole satisfactory, 
and the test of comparative misspellings, which is always 
applied in such cases, did not yield conclusive results. Then 
the Lord Chief Justice came to the “assistance” of the 
jury. The trustees under the will had called the famous 
Chabot as a witness, and he announced that the will and the 
codicils displayed totally different “ habits” of handwriting. 
Cockburn at once entered into the idea con amore, mastered 
with his wonted ease the complicated details on which this 
conclusion rested, and explained them to the jury in a 
luminous speech of six hours’ duration. This charge prac- 
tically (and rightly) secured a verdict that the codicils were 
forgeries. 

Reg. v. Calthorpe (9th June, 1863), in which, while 
refusing to grant a criminal information against the defendant, 
he triumphantly cleared the character of the prosecutor, the 
Earl of Cardigan, from the charge of having exhibited 
cowardice at Balaclava, was not tried with a jury, and there- 
fore falls beyond the class of cases at present under 
consideration. But one can have little doubt as to what 
the verdict of any jury that heard Cockburn’s masterly 
deliverance in this case would have been. But in Reg. v. 
Ryves (1866), the claim of the soz-disant Princess Olive to 
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the Crown; in Hunter v. Sharpe, an action for libel brought 
by a medical man against the Pall Mall Gazette (1866); in 
Saurin v. Star, one of those convent cases, of which Allcard 
v. Skinner is the most recent, and not the least interesting 
example ; in the trial of the Fenians for attempting to blow 
up with gunpowder the Clerkenwell House of Detention 
(1868); in the case of Risk Allah (1868), who obtained a 
verdict for £960 against the Daily Telegraph for a libel 
inserted in their columns with reference to his trial at 
Brussels for the alleged murder of his ward, Readley ; in the 
trial of Henry Wainwright for the murder of his mistress, 
Harriet Lane (November, 1875), in which the body of the 
deceased woman was identified, in spite of decomposition, 
and a year after death, by the presence of an old scar on the 
leg, the result of a burn; and above all, in Reg. v. Castro 
(the Tichborne Claimant), Cockburn seized upon the minds 
of the jury with a skill that has rarely been equalled, and 
certainly has never been surpassed, in the juridical annals of 
England. To analyse these cases in detail would increase 
the present article beyond all reasonable limits. But it 
may be permissible to refer to the Lord Chief Justice’s charge 
in Reg. v. Castro. The facts in this cause célébre are too 
notorious to require, or to justify, recapitulation, But Sir 
Alexander Cockburn’s summing up is fair matter for com- 
ment. Viewed from any standpoint, it is an amazing 
exhibition of physical and intellectual prowess. For twenty 
days the Lord Chief Justice of England discoursed to 
the jury upon the voluminous evidence taken both at the 
civil and at the criminal trial. He unfolds with great 
dramatic power, and yet strict fidelity to fact, the develop- 
ment of events. He never stumbles for a word, never 
hesitates for a date, scarcely ever needs correction or reminder 
—wit, irony, humour, sarcasm, denunciation, and protest take 
their proper place in his language, and achieve the anni- 
hilation of the defence. One may quote, in conclusion, the 
memorable passage in which he replied to the foolish taunts 
of Dr. Kenealy—‘I have heard language applied to this 
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tribunal, which I will undertake to say, in the whole annals 
of the administration of justice in this country, no advocate 
ever before dreamt of addressing to a Court. When I say I 
heard it, | must correct the phrase; I did not hearit. It had 
been spoken with bated breath, and I must suppose only 
with the purpose and intention that I should not hear it, 
If I had heard it, most unquestionably it should not have 
passed without that punishment which it is competent for 
this Court to inflict, and which should be inflicted upon those 
who outrage decency, and heap upon it indignity and insult. 
The learned counsel spoke with bated breath, loud enough 
for the reporters to catch his words, but not for us. And 
yet one or two words caught our listening ears, which to me 
seemed as if some contumely or insult was intended to be 
conveyed, and I called upon the learned counsel to speak 
out as a man should speak, but his answer was that his 
indisposition, brought on by overwork and exertion, prevented 
him from speaking aloud. Afterwards, however, when he 
changed his subject, he was loud enough to be heard at the 
other side of Westminster Hall... . ‘There is no actor in 
this trial,’ says the learned counsel, ‘from the humblest to 
the most exalted’ (we know whom he means), ‘ who may not 
well look with apprehension, and almost with dismay, at the 
position he may occupy before his countrymen and the world 
for all future ages. . . . Many things have occurred in the 
course of this trial which, in my judgment, will for ever blur 
and sully the name of certain individuals, individuals with 
whose name and glory many of us were concerned, individuals 
whose name and glory are past—-—.’ ‘Here,’ I said, ‘will 
you speak a little louder?’ and the learned counsel said, ‘1 
will speak as loud as I can.’ It would be idle to affect or 
pretend not to know to whom these observations, connected 
with the alternative of infamy or honour, were addressed. 
Whose names are to be ‘blurred or sullied’ for the future ? 
Is that the way in which counsel is to speak of the Judges 
of the tribunal before which he is pleading? Iam sure that 
there must come but one response from the body which I 
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see before me. Gentlemen, the history of this cause may be 
written by whom it may, I care not, I am conscious of hav- 
ing done my duty in it, and I can only say— 


‘There is no terror in your threats, 

For I am armed so strong in honesty, 
That they pass by me like the idle wind, 
Which I regard not.’” 


A. Woop Renton. 
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PERSONAL OBLIGATIONS OF MARRIED WOMEN. 


MARRIED woman’s personal obligations cannot be 

enforced against her person, and, except when they 
are in rem versum of her, cannot be enforced against her 
separate estate. ‘he authorities are all at one in holding 
the law of Scotland on the subject to be, pro tanto at least, 
as thus expressed. But they are not unanimous with regard 
to the explanation of the rule which exempts a married 
woman from diligence for the debt under any personal 
obligation in which she stands debtor, and some of those 
who agree in saying that a married woman’s personal obliga- 
tion is null zpso jure, differ little in practical result from 
those who take the opposite view. 

The immunity of a married woman from diligence on the 
part of her creditor in a personal obligation must be either a 
privilege or a disability. If it be a privilege, and not 
a disability, then, because a privilege, which is merely a 
privilege, can be disclaimed as well as claimed, the personal 
obligation, even as affecting herself, is not void by force of 
law, but is only voidable at her option. It ought, therefore, 
to admit of ratification by her on oath, stante matrimonio, 
or of homologation when she becomes sw yuris ; and, though 
neither formally ratified nor formally homologated, it ought 
to ground prescription against her or those in her right. If, 
on the other hand, a married woman’s freedom from com- 
pulsitor of law, in the position of debtor under a personal 
obligation, be in truth a disability, then, because a disability 
imposed by law is of the same effect in law as a natural 
disability, the personal obligation, so far at least as it bears 
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on her, is not merely voidable, but is null in itself, It 
cannot be validated by any act of the debtor’s, or otherwise, 
whether during the subsistence of the marriage or afterwards, 
and it cannot support a plea of prescription against the 
debtor or those in her right. Although it cannot be 
homologated, it may be adopted by the debtor in viduity ; 
because adoption has no retroactive effect, as homologation 
has, but operates instead to create a new and valid obliga- 
tion in terms of the previous and ineffectual one. 

An obligation that is ipso jure null cannot sustain 
diligence, and where, on the face of the document constitu- 
ting it, the obligation belongs to this class, the Court ought 
to refuse remedy to the creditor, even though the objection 
of nullity be not proponed by the alleged debtor.(«) 

It is a settled point in Scots law that the personal 
obligation of a married woman remains ineffectual, notwith- 
standing her judicial ratification of it.(b) It is not quite so 
clear whether such an obligation remains ineffectual notwith- 
standing homologation; for, although consistency requires 
the same rule to be applied in the case of homologation 
as in that of ratification, the principal expositors of the 
law attirm the efficacy of homologation.(c) They may be 
supposed, however, not to have in mind the distinction 
between homologation and adoption, and to use homologation 
in the meaning that has come to be put by contrast on 
adoption. But even if in this way the seeming incongruity 
be removed from the law, of admitting homologation where 
ratification is excluded, the practice which (though not 
requiring reduction, so far as a married woman’s personal 
obligation is concerned, of any deed or document containing 
such an obligation) requires the objection of nullity to be 
pleaded(d), and allows the objection to be cut off by the 





(a) Cf. Elch. “ Annot,” p. 15; Bankt. i. 5, 73. 

(b) Birch v. Douglas, 1663, M. 5961. 

(c) Bankt. i. 5, 74; Ersk. iii. 3, 47; ibid. i. 6, 25; More’s “Notes to Stair,” 
Ixviii. ; Fraser, “‘Husb. and Wife,” 532. 

(d) Mackay, “ Practice of the Court of Session,” ii. 126 ; cf. Fraser, “ Hush, and 
Wife,” 529. 
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negative prescription(a), cannot be explained in harmony 
with the denial of a power to ratify. In the fact that a 
married woman’s personal obligations are valid against her 
separate estate, when they are de in rem verso of herself, 
and are valid against her husband, when they have been 
entered into by he» in virtue of her praepositura, there is 
indeed a sufficient rervon for requiring their nullity in the 
ordinary case to be pleaded in defence. But there is no 
such reason for admitting prescription as an answer to the 
plea of nullity; and there is no judicial authority, for the 
decision which is commonly adduced as conclusive(b) is 
irrelevant, since it was given in a case where the personal 
obligation was presumed to be in rem versum of the married 
woman, and therefore not intrinsically void. 

On the hypothesis that disability is the true explanation 
of a married woman’s not being held bound as debtor in a 
personal obligation, the obligation, unless it be one arising 
out of an onerous contract, must in effect be null from the 
side of the creditor as well as from that of the debtor. But, 
where a personal obligation, in which a married woman is 
debtor, has originated in an onerous contract, and where in 
consequence a collateral obligation exists, involving the same 
parties in reverse relation to each other, it is a question 
whether the obligation in which the married woman is 
creditor is also null. If the answer be that the second or 
corresponding obligation is one which can be enforced, it is 
a further question whether the mutual dependence of the two 
obligations does not enable the creditor in the first to use 
diligence on it against the debtor, in spite of the debtor’s 
being a married woman. 

Most of the Scots jurists support the position that it is 
disability, and not privilege, which renders a married 
woman's personal obligation non-actionable as against her. 
Some, indeed, of those who must be understood as really of 
this number, yet make use at times of expressions which 








(b) Thomson v. Stewart, 1840, 2 D. 564. 





(a) Mackay, “ Practice,” ii. 126. 
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seem to assert the contrary. Stair and Erskine are con- 
spicuous instances. In his main text on the subject Stair 
lays it down in unqualified terms that “a wife’s obligation 
for debt, or personal obligement, contracted during the 
marriage, 1s null.”(a@) In a subsequent passage he prefaces a 
statement to the same effect with these words: “ Law and 
custom hath favoured and privileged wives in many cases 
propter fragilitatem sexus.”(b) Erskine similarly derogates 
by the words of a later section from those of an earlier one. 
In the first place he says categorically : ‘Her person, while 
she is vestita viro, is free from all execution upon debts con- 
tracted by herself, which by her coverture she becomes 
disabled to pay.”(c) Elsewhere he puts the matter thus: 
“ As for obligations arising from contract, our law hath been 
so solicitous to protect wives from imposition while they are 
sub cura mariti as to declare ail personal obligations granted 
by the wife, though with the hushand’s consent, to be ipso 
jure void’(d); and, with reference to the incompetence of 
judicial ratification to validate such obligations, he adds: 
“This doctrine is necessary for the security of women 
clothed with husbands.”(e) Where, as in these instances, 
any of the institutional writers, who affirm the nullity of a 
married woman’s personal obligations, assume the reason for 
such nullity to be privilege or protection, they quite evi- 
dently think of privilege or protection in a loose way, as 
something that is of benefit to the subject of it, and not in 
the strict sense of something that can be taken advantage of 
or renounced at pleasure. On no other supposition can what 
they say about privilege be reconciled with what they say 
about nullity. 

Lord Kames is the chief defender of the theory that a 
married woman’s personal obligation is not intrinsically or 
ipso gure void, but only affords an exception in equity.(f) 
His argument, however, proceeds on a hypothesis which 








(a) 1.4,16,1. — {b) 1. 4, 22. (c) I. 6, 19. (d) I. 6, 25. 
(e) Ersk. i. 6, 25. 
(f) Kames’ “ Elucid.” Art. I. See also More’s “ Notes on Stair,” xxv. 
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Lord Fraser finds it easy to overthrow. The hypothesis is 
that the law of Seotland in the matter was derived from 
Justinian’s legislation. The objection is that there is no 
evidence to warrant the hypothesis, and, further, that even 
were there such evidence, the marriage relation in Roman 
law was governed by different principles from those which 
determine its effects in Scots law.(a) Lord Fraser also cites 
two cases (b), in which, though the doctrine upheld by Lord 
Kames was expressly pleaded, the Court decided in accord- 
ance with the view that a married woman is under an 
absolute disability to bind herself, or her estate, for any debt 
which she may incur through entering into a_ personal 
obligation. 

The whole series of decisions on the general question, 
down to the latest of these decisions (c), bears out the truth 
of this view. So also does the unbroken uniformity of 
answer in the negative to the special question whether the 
husband’s consent to the wife’s personal obligations operates 
to render them effectual against her.(d@) But the proposition 
that a married woman’s personal obligations are null ipso 
jure contains an ambiguous term, which has been a cause of 
stumbling in the discussion of the decisions, Even Lord 
Fraser has not observed the ambiguity of the term obliga- 
tion, or, at any rate, has not seen in it a sufficient explanation 
of some of the decisions which he criticises as supposed to be 
“contradictory of the doctrine that the obligation of a 
married woman is intrinsically void and null.”(e) In the 
Roman law obligatio originally denoted both sides of the 
relation of debtor and creditor in union, but afterwards came 
to be used with reference to the side of the debtor alone.(/) 
As thus restricted in its import, the word passed into 





(a) Cf. Fraser, “Husband and Wife,” 521. 

(b) Watson v. Robertson, 1772, M. 5976; 5 Br. Sup. 474; Hailes, 508 ; 
Lindsay, petr., 1777, 5 Br. Sup. 474. 

(c) Jackson v. MacDiarmid, 1892, 19 R. 528, 

(d) Harvey v. Chessels, 1771, M. 5980; Sandilands v. Mercer, 1833, 11 8S. €65, 

(e) Fraser, “Husband and Wife,” 530, 

(f) Cf. Maine’s “ Ancient Law,” Chap. ix. 














XUM 











XUM 


PERSONAL OBLIGATIONS OF MARRIED WOMEN. 417 


the vocabulary of modern law, and, while still for the most 
part requiring to be understood in the narrower sense, it 
gradually won acceptance again in the breadth of meaning 
that belonged to it at first. The Scots lawyers generally 
identify an obligation with the part of the debtor, and 
specialise right as only the interest of the creditor. But, so 
far from their always setting obligation in contrast with 
right, they are often to be found using the term obligation 
as comprehensive of both parts, the debtor’s and the creditor's, 
together, and sometimes even as covering the twin obliga- 
tions that of necessity arise out of an onerous contract. 
When, therefore, it is laid down as law that the personal 
obligation of a married woman is ab initio null, it is neces- 
sary to make clear in what sense the word obligation is 
used. 

A married woman’s disability in respect of a personal 
obligation is not a disability to contract. It is simply a 
disability to bind her person by any contract, or to bind her 
separate estate, except when the subject-matter of the 
contract is de in rem verso of herself, or to bind her husband, 
except in so far as she is praeposita. As the possessor of a 
free will, she cannot be prevented by law from putting forth 
that will in agreement with the will of another person as to a 
particular subject-matter. When she does so put forth her 
will, she enters into a contract; for, although more than 
mere consent may be requisite by law or by stipulation to 
render the contract actionable, every contract, as such, or in 
its pure nature as a contract, is constituted through mere 
consent, provided that both of the parties are naturally 
capable of consent, and can be proved to have given consent. 
Further, a married woman is not prevented by law from 
performing her part of any engagement into which she may 
thus have entered, provided that the prestation in the 
contract is such as in general the law sanctions, and such as 
in the particular case does not by her implement of it 
contravene any right of her husband’s which the law 
sanctions. Her disability, then, as regards personal obliga- 
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tions, relates only to the enforcement of such obligations, 
But, even within this limit, her disability may conceivably 
be only as debtor, or only as creditor, or as debtor and also 
as creditor. ‘The measure of her actual disability in the law 
of Scotland, as that measure has already been stated, and as 
it has now to be verified, determines in what meaning of the 
word obligation the proposition is true that in Scotland 
a married woman’s personal obligation is null ipso jure. 

The theory that marriage sinks the person of the wife in 
that of the husband, has been judicially set forth as the 
reason for the nullity of a married woman’s personal obliga- 
tions.(a) On this theory the nullity is, beyond dispute, 
due to disability, and not to privilege ; because there can be 
no capacity, where there is in law no persona. As to how 
far the disability extends, a strict adherence to the theory 
would lead to a wife’s being held incompetent to use 
diligence, or to sue, in respect of a personal obligation, 
as well as to have diligence used against her, or to be sued. 
But the law of Scotland, as to the status of a wife, is in many 
respects negative of the doctrine, often asserted in the books 
and often declared by the Court, that a married woman has 
no person distinct from that of her husband. Apart alto- 
gether from protection orders and other emancipative 
provisions of recent legislation, designed to afford a remedy 
in cases which, though frequent, are still on the whole 
exceptional, and apart from the virtual abolition by statute 
of the jus mariti in all cases of marriage after 1881, she is 
in certain respects never under juridical disability, and, 
through arrangement habili modo, or even at times through 
circumstances, she can escape from what would otherwise be 
her incapacity in other respects. Accordingly, she may be 
the owner of property, and may exercise her own will in the 
management of it, free from dependence on her husband or 
control by him. She may dispose of property thus belong- 





(a) Harvey v. Chessels, supra; cf. dicta in Stoddart v. Rutherford, 30th June, 
1812, F.C. 
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ing to her, and may do so either onerously or gratuitously, 
without her husband’s consent. In various states of fact she 
may engage in trade on her own behalf, just as if she were a 
spinster or a widow, and lay herself open to the ordinary 
risks, including bankruptcy and execution of diligence. (q) 
Whether so situated or not, she may be a party to an action 
in which her husband is the opposite party; and, without 
her husband’s consent, she may bring an action of damages 
against any person who has defamed her.() She is liable 
to diligence and action as debtor in obligations ad facta 
praestanda (c); and, although, as a rule, she cannot bind 
herself personally, yet, where she has entered into a contract, 
the subject-matter of which is in vem versum of herself, or is 
for the benefit of her separate estate, the contract will be 
enforced against her (d), and, in the case of its being for the 
benefit of her separate estate, will be enforced, whether benefit 
result or not. (e) 

Even in respect of personal obligations which are not i 
rem versum of the wife—the chief respect in which the law 
of Scotland is really affirmative of the doctrine that a 
married woman has no person distinct from that of her 
husband—the law goes only so far in affirmation of the 
doctrine as is necessary to exclude the possibility of the wife’s 
becoming a cause of embarrassment to her husband or of 
injury to the interests of the family.(f) It is only in the 
character of debtor, and then only if diligence or an action 
be competent against her for the debt, that she can expose 
her husband or the family to harm from any engagements of 
the kind into which she may enter. With reference, there- 
fore, to personal obligations, it is only as to diligence or 








(a) Churnside v. Currie, 1789, M. 6082; Paul v. Gibson, 1834, 12 S. 431, and 
7 W. and S. 462. 

(b) Smith v. Stoddart, 1850, 12 D, 1185. 

(c) Sibbald v. Alvas, 1678, M. 6074. 

(d) Zibbis v. Countess of Orkney, 1609, M. 5982. 

(e) Henderson v. Dawson, 1895, 22 R. 895. 

(f) Cf. Lord Wynford in Strathmore v. Ewing, 1832, 5 Se. Jur. 7; 6 W. and 
S. 56. 
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action directed against her to enforce implement of her part, 
that a married woman is put by the law of Scotland under 
disability. 

All the decisions, without exception, which are usually 
quoted(a) as bearing out the dictum that a married woman’s 
personal obligations are null, prove on examination to be 
decisions in cases where the married woman has been in the 
position of debtor, either along with her husband or by 
herself, and, if by herself, either with or without his consent. 
The obligation may have been constituted by bond, by bill 
or promissory note, by signature of a receipt, by letter of 
guaranty, or otherwise, as, for example, by a contract of 
partnership. In every case it is held not to be enforceable 
against that party to it who is a married woman, but in 
none of the cases is it held null quoad ultra. On the 
contrary, in such of the cases as involve the question, the 
obligation is held valid to the effect of fixing liability on 
persons whose debt is in its constitution subsidiary to the 
debt of the married woman. Thus, where a married woman, 
whose husband was abroad, drew and indorsed a bill, which 
was accepted by the person drawn on, the indorsee was 
held entitled to recover payment from the acceptor.(b) 
In this case, as it happened, the action was brought against 
the drawer and her husband, as well as against the acceptor, 
and decree in absence was pronounced against the drawer as 
well as against her husband. But neither of the decrees in 
absence was a condition of the acceptor’s being found liable, 
for the ground on which judgment went against the acceptor 
was the resemblance of his position to that of a cautioner for 
a minor, and, as for the drawer, the Court, by its own 
admission, would have granted her absolvitor, had she 
appeared. In an earlier case a cautioner for a married 
woman was held bound, although she was not, and although 
the cautioner could have no relief either against her or 
against her husband.(c) So, too, where a married woman, 





(a) See most of the cases in Fraser, ‘‘ Husband and Wife,” 523-29. 
(b) M‘Kenzie v, Fraser, 1827, 6,5. 679. (c) Shaw v. Maxwell, 1623, M. 2074. 
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debtor under a personal obligation, in connection with which 
she had a claim of relief, brought an action concluding for 
her relief, she was found entitled to decree, the objection 
being repelled that she could not do otherwise than take 
advantage of her freedom from liability for the debt under 
the personal obligation.(a) 

Where a married woman is creditor in a personal obliga- 
tion, which exists independently of any other obligation, as 
in the case of a gratuitous contract, there is no exigency of 
the conjugal relation for depriving her, or those in her right, 
of the power to enforce the obligation against her debtor. 
Whether her acquisition through the engagement accrue, as 
at common law, to her husband, or, by the exclusion of the 
jus mariti, belong to herself, makes no difference as regards 
the safety of those interests which the law is concerned to 
insure against danger from her acts.(b) Accordingly, 
diligence or action will be sustained on a personal obligation 
under which a married woman is creditor, if the obligation 
be one that is without a counterpart. Thus, a bill drawn by 
a wife, and bearing exclusion of the jus mariti, was held 
good against the acceptor, to the effect of compelling him 
to pay to her, instead of constituting him debtor to her 
husband against whom he could have pleaded compensation. (c) 

In the case of an onerous contract, two distinct obliga- 
tions arise out of one and the same transaction, and are so 
connected by the nature of the contract that the enforcement 
of the one depends on the previous fulfilment of the other, 
or at any rate on the proved readiness of the debtor under 
that other to perform his part, while the enforcement of the 





(a) Watson v. Bruce, 1672, M. 3537 and 5964. 

(b) Pothier, in his emphasis of the potestas maritalis, maintains the nullity 
of a wife’s acceptance of a donation pure and simple without her husband’s 
authority, and bases her need of that authority, not on favour to her, but on the 
logic of the husband’s power (Puis. du Mari, sec. 4 and sec. 34). The Code 
Civil, Art. 934, follows Pothier’s guidance: “La femme mari¢e ne pourra 
accepter une donation sans Je consentment de son mari, ou, en cas de refus du 
mari, sans autorisation de la justice.” 
(c) Mungel v. Calder, 1750, M. 5771. 
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obligation which is the first prestable of the two depends, 
where there is any suspension of the jus exigendi at all, on 
the arrival of a certain time, or on the purifying of some 
condition. If a married woman be debtor in the prior 
obligation, prior being taken to mean that which is first 
prestable, and if she refuse to fulfil her engagement, the 
creditor, though he cannot enforce his claim against her, has 
a good defence, as debtor in the corresponding obligation, 
against any demand on her part. Since the debt in what is 
here called the corresponding obligation is conditional, as to 
its ever becoming exigible, on performance of the prestation 
in the prior obligation, the failure of the condition is a 
sufficient answer to any demand on the part of the creditor 
in the obligation to which the condition applies, whether 
that creditor be a married woman or not. If, again, the 
married woman have fulfilled her engagement in the prior 
obligation, or have not done so only by fault of the opposite 
party, she has exactly the same sanction of law as any other 
person would have, in the character of creditor in the 
corresponding obligation, to insist for implement of the 
prestation in that obligation. 

Lord Fraser has sometimes been supposed to refer to 
every case of a married woman’s being creditor in an obliga- 
tion, and therefore to a case of the kind now discussed, when, 
in treating of decisions which have been deemed adverse to 
the doctrine of the nullity of a married woman’s personal 
obligations, he dwells on the privilege ‘‘ which persons under 
a disability to bind themselves have of insisting or not 
insisting, according to their pleasure, against those who deal 
with them,” and adds, “it is allowed 7m poenam of those 
who attempted to take advantage of the position of the 
persons disabled.”(a@) These words, it must be acknowledged, 
are not guarded enough to be relevant only to such a case as 
that in connection with which they are introduced—the case, 
namely, of a wife who, instead of repudiating her liability as 








(a) Fraser, “ Husband and Wife,” 531. 
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a cautioner, insists for her relief.(a) But it is only in such a 
case, if truly even in it, that any penal element can be 
detected; for, as regards a married woman’s contracts in 
general, her privilege, so called, of insisting for implement 
against the other contractor, can be exercised only, as 
Lord Fraser himself notes in a subsequent paragraph, on 
condition of her being held in the particular case “ also bound 
to perform her part of the contract.”(b) The liability of the 
other contractor is wholly irrespective of any wrong done or 
essayed by him. It exists whether he be innocent or guilty 
of an attempt in entering into the contract to take advantage 
of the married woman’s disability, and it is neither greater 
nor less than it would be in a question with anyone else than 
a married woman. It simply means that, where there are 
mutually dependent obligations founded on an onerous 
contract, and where the obligation in which a married woman 
stands personal debtor is the first prestable of the two, the 
reason for her not being compelled to perform her part is no 
reason for annulling the contract as a whole, and for thus 
liberating the opposite party, who may be called on to per- 
form his part in consideration of the married woman’s having 
actually performed hers. Many cases can be figured of a 
contract between a person sue juris and a married woman, 
entered into with perfect freedom and fairness on both sides, 
though in full knowledge of the contract’s not being enforce- 
able against the married woman. As long as the person sua 
juris cannot be compelled to perform his part, except on 
condition of the married woman’s performing hers, his sole 
concern in connection with the contract must be fixed on her 
doing what she has engaged to do; and while he must be 
held to have taken the risk of her failing to carry out her 
agreement, he has neither, in the event of her fulfilling it, 
need to deem himself punished, nor cause to complain of 
injustice, when he is compelled to perform his part. Even a 
person against whom a married woman, as debtor in a 
personal obligation, has a claim of relief, suffers no penalty 





(a) Watson v. Bruce, supra. (b) Fraser, “Husband and Wife,” 533 
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when he is forced to pay in her relief, unless his undertaking 
on her behalf has been intended by him to be in fraud of her ; 
and, for the rest, he must be held to have taken the risk of 
her voluntarily implementing her engagement, so that he has 
no reason to regard as unjust his being found liable to her. 
Where a married woman is creditor in the first prestable 
of two mutually dependent obligations, originating in an 
onerous contract, her jus exigendi can be validly exercised, 
although the debt in the corresponding obligation is not 
enforceable against her. This statement, it has to be said, is 
theoretical rather than practical, for the cases that have 
come before the Court seem all to be cases in which the debt 
under the prior obligation has already been discharged. But 
the question, if it were to present itself for decision, would, it 
is submitted, have, on principle, to be settled in accordance 
with the foregoing statement, though undoubted hardship 
might be argued. ‘There is no essential difference between 
making a contractor with a married woman perform his part, 
when it is the first part, while she remains open to perform her 
part or not, as she may choose, and denying him any remedy, 
when he has performed his part and she refuses to perform hers. 
In the course of the enquiry now brought to a close, the 
object of endeavour has been to show how far it is true, 
according to the law of Scotland, that a married woman’s 
personal obligations are null. ‘The whole truth of the asser- 
tion proves to be contained in the proposition, laid down at 
the outset, that a married woman’s personal obligations 
cannot be enforced against her person, and, except when they 
are im rem versum of her, cannot be enforced against her 
separate estate. They are intrinsically void, but only as 
against her and her representatives. If they are ever sought 
to be enforced against her husband, he may perhaps be allowed 
to plead their nullity(a), but his proper and sufficient defence 
is simply that she was not praeposita. As against the 
opposite party they are valid to every effect. 
W. R. HERKLEss. 





(a) Kinfauns v. Kinfauns, 1711, M. 5882. Cf. Code Civil, Art. 225. 
? > 
































THE OLD SCOTS CONVEYANCERS. 
I. 
Fema of obsolete volumes of legal forms irresistibly 


suggests the question—‘‘Can these bones live?” 
There is probably no class of old and superseded books to 
which it might seem at first sight more apposite. For the 
contents of these volumes are nothing more, and never have 
been anything more than mere skeletons, the mere outlines 
of writs awaiting the reception of the matter of every-day 
legal business to give them life and meaning. Yet, in spite 
of the apparently repellent nature of such a valley of dry 
bones as our old Style Books present, it is surprising how 
much matter of still living interest they contain, and how 
valuable a contribution they yield not only to the lore of 
legal antiquarianism, but also to the history of the develop- 
ment of our present law and procedure. 

Before the theory and practice of conveyancing had 
begun to be studied in Scotland to any extent on systematic 
and scientific lines, and for the long period prior to the 
institution of special chairs of that subject in our universities, 
the only method by which an aspirant after the honours and 
emoluments of a successful conveyancer could acquire the 
requisite knowledge of his craft was practically what may not 
unfairly be described as the rule of thumb. It was only by 
constantly examining deeds drawn by older hands, and by 
adopting their forms more or less slavishly in his own drafts, 
that the youthful practitioner eventually succeeded in 
equipping himself with the means of carrying on_ his 
profession. Everyone must agree with Dallas that ‘‘ specula- 
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tive knowledge without the practical will never make a 
complete penman,” but at the same time it must be admitted 
that the exclusively empirical method of acquiring a 
knowledge of conveyancing, which was the only one available 
in early times, is not undeserving of the criticism of Ross that 
it was “ disgustful to every person who wished to find in his 
profession employment for his mind, and to be attached to it 
upon the principles of science.” No doubt, too, the method 
of imparting conveyancing expertness upon which Ross _ pro- 
ceeds, by the deduction, namely, of the practice of the art 
from the principles and history of the legal rights with which 
it is concerned, is at once more scientific and more calculated 
to enable the practitioner to deal freely and intelligently 
with forms. ‘lo say, however, that the study of conveyancing 
has thus advanced from the empirical to the scientific method 
is just to say that it has followed the course of development 
common to all studies. The enquiring child always begins 
its researches in any science by making a collection of 
specimens and forming a primitive museum ; it is only later 
that it rises to an appreciation of the history, meaning, and 
classification of the specimens it has collected. It is thus 
natural that the works of the earliest Scots writers on Con- 
veyancing should take the shape of Style Books, in which 
are collected specimens of the various deeds then in common 
use. 

These Style Books find their origin in the collections of 
forms of writs, which it has always been the custom for 
conveyancing firms to make for their own oftice use, either 
selected from the deeds passing through their hands in the 
course of business, or framed by themselves to meet their 
special requirements. An excellent and very early example 
of such an office Style Book has recently been presented 
to the Advocates’ Library by Mr. Allan Park Paton, of 
Greenock. It is a carefully written manuscript volume of 
244 pages, entitled “ A Stile Book written by James Dewar, 
1687,” and contains a considerable collection of models of 
the ordinary writs in common use two centuries ago, of 
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which, perhaps, the most interesting are his forms of a call to 
a minister, a testament, a bond of “‘bottomarie,” and a charter- 
party. As an example of the pious phraseology of legal 
deeds in those days, the preamble of a form of testament 
from Dewar’s book may be given in passing :— 


“Considering and calling to mind that there is nothing more 
certain than Death, and nothing more uncertain than the hour and 
manner therof, and that it becomes all Christians in Due time so to 
Dispose upon their worldly affairs as whenever it shall please the 
Almighty God to call him furth of this mortal Life and veil of mesery, 
they being Disburdened of their Terrestriall affairs may, with better 
Disposition and Convenience, attend upon God’s Good Will and pleasure 
in time of ther sickness, &c.” 


The first to be printed, and by far the best known of the 
old Style Books is Dallas’s classical volume, published in 
1697 under the title of “ A System of Stiles, as now practi- 
cable within the Kingdom of Scotland, and Reduced to a 
clear Method not heretofore.” This “vast opake body,” 
as it has been termed by Ross, consists of 904 pages of 
closely printed matter, and in its six parts includes examples 
of practically every class of writ which the seventeenth 
century lawyer might be called upon to draw. It was the 
first attempt in Scotland to publish a complete compendium 
of conveyancing, and its influence upon Scottish legal draft- 
manship must have been both widespread and _ lasting. 
Writing towards the close of the eighteenth century, Ross 
tells us that Dallas’s “Styles” was then still the first book 
which young conveyancers were “taught to look up to for 
instruction,” and he goes on to say that these ‘“ Styles” 
“have been, and still ought to be, the foundation and the 
most assured records of the common law of the kingdom.” 

Of the author of this work little is known. He is 
generally styled George Dallas of Saint Martin’s, doubtless 
from the name of a property owned by him, possibly in the 
Perthshire parish of St. Martin's, or in the vicinity of 
Haddington, with which town the name of St. Martin is 
associated. He was the son of George Dallas of Badyett, 
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and in 1652 entered apprentice to John Bayn of Pitcarly, to 
whom he several times refers with much respect. In 1661, 
he was admitted a member of the Society of Writers to the 
Signet, of which body he acted as Fiscal from 1666 to 1671. 
That he did not confine his labours to the conveyancer’s desk 
is evidenced by his having sat in Parliament as member for 
Cromartyshire under six Governments between 1665 and 
1686. We further gather from his dedications (of which he 
is singularly lavish, prefixing one to each of the six parts of 
his work, no doubt with an eye to obtaining as extensive 
patronage as possible for his book) that he held the office of 
Deputy-Keeper of the Privy Seal under the Marquis of 
Athole as Lord Privy Seal, that he was manager of the 
Athole estates, and that he was a relative of Viscount T'arbat, 
to whom, as Lord Clerk Register, he dedicates the last part. 
It is not to be expected that a system of Styles should 
afford much information as to its author’s personality, but 
the man is nevertheless dimly discernible through his work. 
Of his painstaking diligence the book itself, whose compila- 
tion extended over twenty-two years, from 1666 to 1688, is 
the best proof; his astuteness, and perhaps'‘also his obsequi- 
ousness, the dedications prove; while, as an instance of his 
conservatism and caution—characteristic features, these, of 
the conveyancer in all ages—one of his sentences may be 
quoted, where, after having ‘‘moved a question through 
curiosity,” he ‘forbears to dive in point of law—he that 
observes the constant and allowable custom walks safest and 
has least reason to fear.” But that for all his formality he 
had the root of the matter in him is well shown by his 
incidental remark (at p. 266), “Take this caution for all, 
that a Writer that makes a true Narrative or Proposition 
founded in Law or upon Write or pure Transaction and a 
genuine subsumption and Conclusion, can never err in stile.” 
A sound knowledge of legal principle and a clear conception 
of what it is desired to express remain at the present day as 
essential to good draftmanship as they did in Dallas’s time. 

It would be an impertinence to commend Dallas’s 
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“Styles” to professed students of the history of conveyan- 
cing; to such they have always been and will always 
continue to be as familiar as they are indispensable. The 
purpose of this paper is rather to indicate the interest of 
the work to those who take pleasure in the research of the 
antiquities and curiosities of Scottish legal history and 
language, and to whom it might not occur to enquire in so 
unlikely a quarter. 

Certainly not the least attractive feature in the book is 
the surprising extent to which the author contrives to fulfil 
the announcement in his Address to the Reader that the 
volume ‘lodges much of Humanity (yea of Religion itself) 
in its Bosom.” One does not naturally look for much either 
of humanity or of religion in the pages of a style writer, 
but Dallas evidently interpreted his function in a wider 
sense than the authors of the last edition of the “Juridical 
Styles,” and the moral reflections with which he intersperses 
his legal writs are quaint and entertaining. 

The finest flower of moral rhetoric in the garden to 
which Dallas at one place compares his work—a comparison 
which does his powers of imagination infinite credit—is a 
passage interjected at p. 599. He has just given the form 
of a signature in favour of “Sir J. N. of D.,” from which 
initials it is not difficult, with the help of the information 
which Dallas subsequently gives, to identify the famous 
legal Didymus, Sir John Nisbet of Dirleton, aud the passage 
is perhaps worth quotation as a fragment of legal biography 
as well as for the characteristically Scottish flavour of its 
moralising. 

“Two things in this I cannot pass. 1. That (as this person was a 
Gentleman by extract) so by his Education and Vertues (from no 
great Patrimony) he made a great figure and rise in the World; he 
was the King’s Advocat, one of the Senators of the Colledge of 
Justice, one of the Lords of His Majesties Privy Council and 
Exchequer, a great Justitiar, and could not be byassed, Charitable at 
will, and generally. Good and Religious, and left an opulent Fortune 
behind. The second thing I observe is that Parents are not only 

Happy, Wise, and Religious in educating their Children (albeit with 
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the less Patrimony), because by Education (attended with Loyalty) 
they become useful in Church and State, and in process of Time made 
capable of the highest Dignity, Civil or Military, that any (of a Sub- 
ject) can rationally propose; and therefore let all Parents imitat this 
Gentleman’s Parents in the Iducation of their Children, both for 
Conscience sake (out of a Religious sense) and likewise through the 
Natural Obligation and Tye that lyes upon them, and not without 
Hope but their Children (tracing this Gentleman’s Vestiges) may live 
a comfortable life, if not attain, in less or more, to the effects of his or 
like Virtues, Atchievments and Preheminencies.” 


The insertion of the form of a Signature in favour of the 
Countess of Rothes similarly calls forth from Dallas a tribute 
to her father, the Duke of Rothes, which, not content with 
telling us that his mind was “not adapted to anything 
sublunary (as that of riches), looking upon such but as 
transitory and fading flowers (yea shadows at the best),” 
goes so far as to tell us that he was “lovely in countenance 
and person, of a sweet and most delectable and affable 
carriage and deportment.” 

It is a feature of many of the forms of writs which 
Dallas gives that they are the outlines of actual deeds 
obtained from the “charter chests and evidents of persons 
of all quality,” on which, as he tells us, he was not wanting 
in casting his eyes, and that he has not always been careful 
to strip them so completely of identifying matter as to 
render unrecognisable the persons whom they concerned, 
aud he thus frequently affords matter of considerable value 
to the student of family and constitutional history, and 
occasionally also of topography. 

It may be of interest to note a few of Dallas’s forms 
which possess a special antiquarian value. 

The first part of the work contains the styles of writs in 
use in executing real and personal diligence, and traces the 
vareer of a moveable bond with the most orderly and logical 
precision through all the legal misfortunes which may befali 
it. Probably the most interesting writs here are those which 
were employed in carrying out the obsolete real diligence of 
apprysing. The whole procedure is set forth with full detail, 
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and “stept by stept,” from the letters of appry sing with 
which it begins, to the decreet of apprysing with which it 
ends, and we are introduced to clerks, serjeants, officers, and 
dempsters, and all the picturesque apparatus of the messengers 
First and Second Courts. So dramatic an outline of the 
procedure in this ancient form of execution is of the greatest 
assistance in enabling one to realise its nature. 

Of the mysteries of horning no Scots lawyer is ignorant, 
but it is not perhaps so well known that a wand was a no 
less important feature in the equipment of a messenger-at- 
arms than his horn. A reference to this is to be found in 
Dallas’s style of a suspension, where it is directed that if a 
complainer after using a suspension be put to the horn, he is 
to be relaxed therefrom and received to our peace again and 
there is to be delivered to him the wand thereof. This 
wand was the symbol of the messenger’s office, and its use 
was enjoined by a statute of James I. in 1426, which enacted 
that “the Kingis Officiar ... sall have an horne and ilk 
ane a read wande of three quarters of ane zairde lang at the 
leaste,” and the same Act ordains the use of distinctive wands 
by Officers of Regality and Baronne and Burgh Serjands. 
So recently as 1855 the question of the necessity of a 
messenger-at-arms making use of his wand of peace in 
executing diligence was discussed in the case of Scott v. The 
North of Scotland Banking Company, 17 D. 292, and 
decided in the negative. 

A singularly fine specimen in Latin of a tenendas clause 
in the old style is given in the form of a charter of apprysing 
(p. 42), which, with its anxious enumeration of over forty 
pertinents, constitutes a veritable sweep-net such as would 
have delighted the ancient monastic draftsmen to whose zeal, 
on the Church’s behalf, these elaborate clauses of pertinents 
are said to owe their origin. 

The numerous forms of gifts of pensions or salaries in 
favour of high officers of state which the second part of the 
work contains are interesting as evidence of the emoluments 
which public officials then enjoyed. Sir George Lockhart, of 
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Carnwath, a Lord President of those days, famous on account 
of the revolt of the bar against the bench which he led in 
1674, is granted a salary of £700, while an earlier gift to 
Sir George Gordon of Haddo, afterwards Earl of Aberdeen, 
grants him £500 as Lord President. Among many writs of 
considerable importance from the point of view of constitu- 
tional history is a tack of the assyse herrings of the west 
seas of Scotland, which were then at the King’s disposal 
through the doom of forefaulture pronounced against the late 
Karl of Argyll, in favour of the Sheriff of Bute, granted in 
1682, which is chiefly interesting for the power which it 
delegates to the Sheriff of holding Courts of Justiciary for 
the preservation of order amongst the fishers, merchants, and 
“‘wonners ” of the said herrings. 

In this part there is a series of forms of appointments of 
Royal tradesmen. There is the appointment of the King’s 
principal apothecary and druggist, his horse-leitch or 
ferrier, who gets for his encouragement the gift of a house 
and shop within the precincts of the Palace of Holyrood-house, 
his master cowper, his master bower or armourer, his 
master baker, or master of His Majesty’s paistrie as he is 
otherwise styled, his trumpeter, his purveyor and provisor 
of the cloath, and maker of the gowns to the poor old men 
commonly called the King’s beidmen, and so on; there are 
also a number of gifts of offices in connection with the old 
Scottish Mint or Coyn-House, and with the service of the 
Coquet, or with the Custom House Department, as we 
should now say. 

A warrand for a patent to certain London merchants to 
weigh-up and recover from under water ships, ship-guns, 
treasure, and other goods which have been ship-wreck’d, lost, 
and sunk in the roads and seas of Scotland, and “ particu- 
larly a ship of the Spanish Armada, which came to invade 
the Kingdom of England in the year of our Lord, 1588, sunk 
in the Western Seas,” calls up visions of adventure and 
romance not commonly suggested by legal forms. Just over 
the page from this unusual writ (at p. 141), there is another 
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curious style, interesting for quite other reasons. It is a 
gift of the office of His Majesties Geographer for His King- 
dom of Scotland to Sir Robert Sibbald, Doctor of Medicine, 
and is a remarkable testimony to the enlightenment of the 
times. It proceeds on the preamble of the importance to 
the lieges of a knowledge of the nature, virtues, and uses of 
the various products of the country, and of the enrichment 
which such knowledge would bring to the Kingdom by 
“keeping in the money which is sent abroad” for things 
which are “to be found at home,” and besides appointing 
Dr. Sibbald to the office of His Majesty’s Geographer, directs 
him to publish the “ Natural History” and the descriptions 
of “Scotia, Antiqua and Moderna,” on which he has long 
been engaged. This early Royal recognition of the import- 
ance of having a “just and full description of the ancient 
monuments of the Kingdom,” and the commendation bestowed 
on the learned doctor’s “Scotia Antiqua and Scotia Moderna,” 
“where the ancient monuments, inscriptions, and plans of 
camps are set down, and several maps of the shires, never 
designed before, are exactly done, their bays and _ ports, 
distinctly marked,” might be taken by our present Govern- 
ment as a precedent in organising that archeological survey 
of the United Kingdom, for which Dr. David Murray has 
recently so ably pleaded. 

The first beginnings of Scottish copyright Jaw make their 
appearance in this writ, which prohibits all printers other 
than those whom Dr. Sibbald selects, from printing the whole 
or any part of the doctor’s works in any form or language 
for the space of ten years without the doctor’s consent. But 
a more interesting early instance of the bestowal of a similar 
copyright is to be found in the ratification of a contract 
betwixt Sir James Dalrymple of Stair and his printers “ for 
printing the Acts of Sederunt and Decisions of the Lords of 
Session and Index thereof, the Institutions of the Law of 
Scotland, first and second part, with the form of Process, 
with a Treatise containing four Inquiries concerning Humane 
Knowledge, Natural Theologie, Morality, and Phisiologie” 
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(p. 152). By this ratification, the King gives Stair an abso- 
lute protection for nineteen years against pirated editions of 
his work. The contract which it ratifies, and which is nar- 
rated at length, is interesting on account of the particulars it 
contains of the arrangements entered into between Stair and 
his printer and publisher, which include a stipulation in 
Stair’s favour that the printer is to deliver to him “the 
Number of Twelve of every one of the said Treatises, well 
bound in Leather, the one-half thereof being Guilded.” 

That Dallas, as a humbler worker in the same field of 
labour, was not unknown to Stair is shown by the statement 
which Dallas makes with very evident pride that his lordship 
“had from me the First Part of my System of Stiles... and 
my Third Part . . . the first whereof he kept Eight Months, 
and the other Four or Five Months, and returned them without 
amendments, and his Revising of them in more esteem with 
me than the lending.” So complaisant an attitude of mind 
on the part of an author whose manuscript has been borrowed 
for eight months is surely unusual ! 

The Third Part of Dallas’s work consists of the forms of 
summonses passing the Signet, and is dedicated to the 
Senators of the College of Justice, the “ purity of whose 
justice gives such a lustre ‘to the Bench’ that in the darkest 
night the leidges (as well as the king) may walk with safety, 
and see in their rights and properties, without fear of 
stumbling or splitting upon shelves, far less the rocks of 
partiality and injustice.” The structure of these summonses 
differs surprisingly little from that of those in use at the 
present day; the first style given, however, is noteworthy 
as having appended to the Will, after the words “ According 
to Justice,” a demand upon the defender to answer for the 
costs and skaiths of process, and a warrant to cite witnesses, 
the former of which clauses, according to Dallas, was already 
in his time in desuetude, while the latter had been abolished 
by law, both being inserted merely as examples of the ancient 
style. 

But the matter of these forms of actions is most 
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varied and interesting. One at p. 237, at the instance of a 
party who had been made the victim of unscrupulous litiga- 
tion “upon most fallacious and patched-up grounds,” may be 
taken as an indication that a Vexatious Actions Act would 
not have been without its uses even in those days. A 
number of summonses relating to casualities form a store- 
house of information regarding the old feudal burdens, and in 
particular the summonses of disclamation and purprision are 
very helpful to an understanding of these rather unfamiliar 
feudal delinquencies. Along with the latter of these two 
summonses should be noted a memorandum (at p. 650) of 
what is probably one of the last instances on record of the 
appearance of a case of purprision in actual practice. In this 
memorandum Dallas says that he has seen “ truly a pretty 
signature, well penned, and no less consulted,” “‘ procured by 
the good town from the king of all the cellars, vaults, fosses, 
chambers, or what else under ground or the High Streets of 
the city and suburbs, as fallen in the king’s hands, by 
the heretors their incroachment on the streets belonging to 
his Majesty and in effect the true effects of purprision being 
done without the king’s consent.” 

It would be easy to gather together many more passages 
from Dallas’s bulky volume, of no less interest than those 
already quoted—such passages, for example, as that (p. 250) 
which tells us of the ancient custom of making wadsets 
repayable “ within St. Giles Kirk in Edinburgh (at that place 
thereof where umquhile James Earl of Murray, his tomb is 
situat),” or those which throw light on the privileges of the 
College of Justice (p. 338), or of the Ten Trades of Maries 
Chapel (pp. 340, 380)—but to do so would be, in Dallas’s 
own mixed metaphor, “to swell up to a great pitch of 
writing,” and accordingly, in order to “evite prolixity,” the 
Fourth, Fifth, and Sixth Parts of the work, which deal with 
Letters passing the Signet, Signatures in Exchequer, Writs 
passing the Great Seal, Real Rights, Breves and Retours, &c., 
must be passed over with a short mention of only two more 
forms of special interest. 
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The first of these is the Style of Letters of Slanes, to be 
found at p. 862, which vividly recalls the early times when 
crime was still regarded as an injury rather to the individual 
than to the State, and when it was not uncommon for crimes 
to be condoned on payment of an assythment or compensa- 
tion to the injured person or his representatives. When a 
man had been murdered, the practice was for his widow and 
children to grant Letters of Slanes or Slains, in which were 
narrated the facts of the case, the payment of the assyth- 
ment and the granters’ condonation, and the Letters 
concluded with a prayer to the King to grant a royal 
remission. The form of such a royal pardon is given at 
p. 655. In Dallas’s example of such Letters of Slanes the 
circumstances of the crime are set forth with quaint detail ; 
it narrates the chance meeting of two old friends, W. B. 
and A. P., who, “as they were of good friendship formerly, 
and old acquaintance, so both of them were desirous to 
Intertain Fellowship in participating in such liquors as the 
place affoorded; but having shared in more than was 
convenient, and in effect become drunk, so by their excess 
they fell to blowas, and in fine the said W. B. was killed by 
the said A. P.” The argument of the deceased’s relatives 
that the murderer’s “life, were it obtained by the course of 
justice, would prove of no avail” to them, provides an admir- 
ably utilitarian motive for pardon. 

The other writ to which reference may be made is a 
Decreet of Division of certain lands, conform to a brieve 
direct furth of the Chancellary of St. Andrews, of date 
23rd May, 1558, which exemplifies the ancient method of 
dividing lands into sunny halves and shadow halves, runrig 
and rundale, by the casting of cavels or lots. It seems very 
reasonable to find in this custom the origin of that much- 
disputed word Gavelkind. What could be more natural than 
that where lands descended to all the members of a family 
equally among them, each member should obtain his own 
share by lot or cavel—a method of partition usual among co- 
heirs—and that this system of land tenure should thus 
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acquire the name of Gavelkind or Lotkind, c. and g. being 
readily interchangeable? The origin of the word cavel itself 
remains over for solution of course, but a satisfactory deriva- 
tion has been found for it in a Celtic root-word signifying to 
take. 

That the study of Dallas may have still a very practical 
as well as an antiquarian value, is shown by the case of 
Baroness Gray v. Richardson and Others, 3 R. 1031, a case 
concerning rights of fishing ex adverso of certain lands which 
had at one time been divided into kavels, where Lord Deas 
obtained much of the information on which he based his 
erudite opinion from the very writ we have just noticed, and 
freely acknowledges his indebtedness to ‘“‘ our oldest and most 
authoritative formalist.” 

H. P. Macmiuay. 
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HE wager of law, the ordeal, and the judicial duel, were 
the chief methods of trial recognised by the feudal 

law, and all of them rested to a large extent on a negative 
system of proof. Thus, for example, it was the universal 
rule that, in the absence of positive evidence of guilt, the 
accused was obliged to establish his innocence by the oaths 
of his friends, by the red-hot iron, or by the wager of battle. 
The system of the Roman Law, on the other hand, was 
founded on the maxim “accusatore non probante reus 
absolvitur,” and accordingly placed on the accuser the whole 
burden of proof. The first of the barbarian methods of 
trial, namely, that known as canonical compurgation, or 
wager of law, was entirely opposed to this maxim, and 
doubtless owed its origin to the ancient teutonic idea 
of the solidarity of the family. In’ accordance with this 
fundamental principle, the relatives of an offender were 
bound to contribute towards satisfaction of the injury, 
in proportion to their degrees of proximity, while the 
relatives of the injured, on the other hand, shared according 
to the same ratio in the compensation recovered. The pro- 
cedure was simple. A defendant who denied the accusation 
brought against him, appeared with a number of his 
companions, ‘‘compurgatores,” who swore, not to their 
knowledge of the facts of the case, but to the truth of the 
defender’s denial. This method of proof was well known to 
almost all the teutonic races of the early middle ages. The 
Ostrogoths in Italy, and the Visigoths in France and Spain, 
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alone gave it no place in their codes, for these races had 
almost immediately yielded to the civilising influences of the 
Roman Law. Compurgation was practised, however, by the 
Franks, the Lombards, the Saxons, the Bavarians, and the 
other German tribes in Central Europe, and may be said to 
have reigned from Northern Italy to Scotland. When 
Chilperic I., the Frankish King, was assassinated in the end 
of the sixth century, and doubts were entertained as to the 
legitimacy of his son Chlotair, an infant of four months, the 
Queen vindicated her reputation, and secured the throne for 
her offspring, by appearing at the altar with three bishops 
and three hundred nobles, all of whom swore that her state- 
ment was indisputably true, and that the little prince was 
legitimate. In the ninth century a dispute between Hubert, 
Bishop of Worcester and the Abbey of Berkeley, concerning 
the monastery of Westbury, was decided by the oath of the 
bishop, supported by those of fifty priests, ten deacons, and 
one hundred and fifty lesser ecclesiastics. 

It was not till long after the teutonic tribes had invaded 
the Roman provinces, that an unsupported oath was admitted 
as evidence by the barbarian systems of law, and its intro- 
duction is mainly, if not entirely, due to the influence of the 
Civil Law, which had from the very first attributed over- 
whelming importance to the solemnity and inviolability of 
the oath. The Visigoths, who had moulded their laws on 
those of the empire, were the only race of barbarians who 
permitted an accused to escape on his single oath. So 
repulsive, in fact, was this practice in the eyes of the other 
teutonic nations, that at the Council of Valence in 855 the 
Visigothic custom was denounced in most violent terms as a 
direct incentive to perjury, and indeed it was not until the 
revival of the study of the civil law in the twelfth century 
that it came to be regarded with favour. With the spread 
of the doctrines of the Roman jurists, the use of the oath as 
evidence was greatly extended. Alfonso the Wise introduced 
into Spain the mutual challenging of the parties invulved in 
the Roman “ jusjurandum in jure,” and in the local laws of 
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the later middle ages the purgatorial power of the oath was 
carried to the most absurd extreme. ‘The councils of the 
Church vainly endeavoured to prevent this abuse by invoking 
the aid of relics, with the unfortunate result, however, of 
merely substituting one evil for another, since the adjunct 
soon came to be looked upon as the essential feature, and the 
oath as an external formality. In 680, for example, when 
Ebroin, Mayor of the Palace of Burgundy, had defeated 
Martin, Duke of Austrasia, and desired to entice him from 
the stronghold to which he had escaped, he sent two bishops 
with the royal reliquaries to the fugitive, to swear on the 
sacred emblems that his life would not be in danger. 
Ebroin, however, had astutely removed the holy remains 
from their cases, and when he thus got his enemy into his 
power, he did not scruple to expose him to a shameful and 
cruel death. As the power of the Church increased, the 
wager of law began to decline before the imposing and im- 
pressive ceremonial which accompanied the invocation of the 
Will of Heaven. In 988 King Otho II. abolished it, and 
substituted the wager of battle, on account of the enormous 
amount of perjury which it invariably and inevitably 
occasioned. Perjury had, in fact, become everywhere so 
rampant, that men were glad to escape from its horrors, by 
appealing to the judgment of God. 

The pagan rites of the ordeal were surrounded by the 
clergy with the most impressive ceremonies of the Christian 
religion, and the Church in this way acquired a vastly 
increased influence over the administration of justice. Be- 
sides the judicial combat, the most frequent modes by which 
the will of Heaven was ascertained were the ordeals of boiling 
water, of red-hot iron, of cold water, of fire, and of the cross. 
All were judicial proceedings, and, as methods of proof, all 
were equally conclusive. ‘The accused who had duly sunk 
under water,” says Mr. Lea(a), “walked unharmed among 
the red-hot ploughshares, or withdrew an unblistered hand 





(a) “Superstition and Force,” Henry Charles Lea. 
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from the cauldron of legal temperature, was thenceforth 
regarded as innocent.” The ordeal of boiling water is the 
one most frequently referred to in the older collections of 
law. It was a favourite both with the secular and ecclesiastie 
authorities. It combined, said Hinemar, Archbishop of 
Rheims in the ninth century, the elements of water and of 
fire, the one representing the deluge, the judgment inflicted 
on the wicked of old, the other authorised by the fiery doom 
of the future. Fasting and prayer were enjoined for three 
days previous, and the ceremony commenced with an 
appropriate service, introduced for the occasion into the 
litany, and recited by the officiating priests. Mass was then 
celebrated, followed by an exorcism of the water, which was 
made to boil furiously during the preliminary ceremonial. 
The accused was then compelled to lift out of it with his 
naked hand a small stone or ring previously thrown in. 
Sometimes the ring was omitted, and the arm simply in- 
serted ; in trivial cases to the wrist, in heinous offences to 
the elbow, the former being known as the single, and the 
latter as the triple ordeal. The “judiciwm ferri,” or ordeal 
of the red-hot iron, was administered in two essentially 
different forms. The one consisted in laying on the ground 
at certain distances, six, nine, or in some cases twelve 
ploughshares, among which the accused walked barefoot, 
sometimes blindfolded, when it became an ordeal of pure 
chance, and sometimes obliged to press each iron with his 
naked foot. The other and more usual form com elled him 
to carry in his hand for a certain distance, usually nine feet, 
a piece of red-hot iron, the weight of which was determined 
by law, and varied with the importance of the question at 
issue, or the magnitude of the alleged crime. No form of 
ordeal was more extensively employed. From Spain to 
Constantinople, and from Scandinavia to Naples, it was 
appealed to with confidence as an unfailing means of ascer- 
taining the Divine will. The cold water ordeal differed from 
most of the others in requiring a miracle to convict the 
accused, as in the natural order of things he escaped. The 
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preliminary solemnities—fasting, prayer, and the customary 
were observed as in the other ordeals, and 





religious rites 
thereafter the accused, bound with cords, was lowered into 
the water by means of a rope, to prevent fraud if guilty, and 
to save him from drowning if innocent. The origin of this 
ordeal was the ancient belief, handed down from the most 
primitive times, that the pure element would at once reject 
any one who was actually guilty of perjury. ‘In 1083,” 
says the author of “Superstition and Force,” “during 
the deadly struggle between the Empire and the Papacy, 
as personified in Henry IV. and Hildebrand, the 
imperialists related with great delight that some of the 
leading prelates of the papal court submitted the cause of 
their chief to this ordeal, After a three days’ fast and 
proper benediction of the water, they placed in it a child 
to represent the Emperor, when to their horror he sank like 
a stone. On referring the result to Hildebrand, he ordered 
a repetition of the experiment, which was attended with the 
same result. Then throwing him in as a representative of 
the Pope, he obstinately floated during two trials in spite of 
all efforts to force him under the surface, whereupon an oath 
was exacted from all concerned to maintain absolute secrecy 
as to the unexpected result.” ‘‘ When the sacred vessels 
were stolen from the Cathedral of Laon,” says the same 
writer, ‘‘ Anselm, the most learned doctor of the diocese, 
suggested that, in imitation of the plan adopted by Joshua 
at Jericho, a young child should be taken from each parish 
of the town and be tried by immersion in consecrated water. 
From each house of the parish which should be found guilty, 
another child should be chosen to undergo the same process. 
When the house of the criminal should thus be discovered, 
all its inmates should be submitted to the ordeal, and the 
author of the sacrilege would no doubt be indubitably re- 
vealed. This plan would have been adopted had not the 
populace insisted that the experiment should commence with 
those whose access to the church gave them the best oppor- 
tunity to perpetrate the theft. On the day of the trial, in 
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presence of a large assemblage in the cathedral, which 
was chosen as the place of judgment, the first person sank, 
the second floated, the third sank, the fourth floated, the fifth 
sank, and Anselm, who was sixth, obstinately floated, and 
was condemned along with the other unfortunate persons 
who had failed to sink as accomplices.” The ordeal of the 
cross was one of simple endurance. The pursuer and defender, 
after the appropriate religious ceremonies, stood with uplifted 
arms before a cross while Divine service was performed, vic- 
tory being adjudged to the one who was able to maintain his 
position for the longest time. 

The judicial duel was widely recognised among the 
Germanic tribes. In the earliest of their Codes—the Lex 
Gundobalda, or the law of the Burgundians, compiled by 
King Gundobald towards the close of the fifth century—tlie 
wager of battle occupies a conspicuous place. As is to be 
expected, however, neither the law of the Visigoths nor that 
of the Ostrogoths recognised it. They were the earliest of 
the intruders who succeeded in permanently occupying the 
conquered territory, and, settling as they did in Italy and 
Gaul, while the decaying civilisation of Rome was stil] power- 
ful, their Codes were based almost entirely upon the Roman 
Law, with such modifications as were necessary to adopt it 
to a ruder state of society. The spread of the wager of 
battle as a method of proof was rapid, for it was not difficult 
to find expedients to justify the extension of a custom which 
accorded so well with the warlike temper of the times. Thus 
a favourite mode of avoiding condemnation was to challenge 
one of the witnesses, who, however, was sometimes allowed 
to have the services of a champion. The position of the 
judge was little better, for even he could be challenged by 
the unsuccessful party, who might thus obtain a forcible 
reversion of the judgment. In France, indeed, while the 
feudal system was supreme, the resort to arms was the only 
mode of appeal, and the proud nobles would have thought it 
beneath their dignity to have settled any of their disputes in 
a less manly fashion. Under such favourable auspices, and 
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stimulated by the rising spirit of chivalry, the judicial duel 
acquired in the early part of the eleventh century an almost 
universal dominion, so that even the most notorious criminal 
might escape from justice by an appeal to the edge of the 
sword. “In the palmy days of chivalry,” says the author 
already quoted, “it was, perhaps, not uncommon for the 
generous knight to throw himself boldly into the lists in 
defence of persecuted and friendless innocence, as he was 
bound to do by the tenor of his oath of knighthood, but it 
was generally the hired gladiator, or the reckless desperado, 
who appeared as champion in the arena. Their familiarity 
with sword and dagger, gained by a life spent in ceaseless 
brawls, gave them confidence in their own ability, and they 
did not scruple to undertake an occupation which exposed 
them to little risk beyond that which they habitually 
incurred. The extraordinary anomaly was thus exhibited of 
attempting to learn the truth by a solemn appeal to God, 
through the instrumentality of those who were already con- 
sidered as convicts of the worst kind, or who by the very act 
were branded with infamy if successful in justifying inno- 
cence, and, if defeated, were mutilated or hanged.” The 
contempt and disabilities lavished by the Roman jurists on 
the old gladiatorial combats were transferred by the civil 
lawyers of the middle ages, who were now beginning to make 
their appearance, to the medizeval champions, and the system 
of trial by combat at length had to yield to the insidious 
devices of torture. 

The recognition of torture as a legal mode of enquiry was 
long delayed, and the first indications of its use show 
distinctly that its origin is to be found in the civil law. 
Noble blood afforded no exemption, no means of escape were 
open to the unfortunate prisoner. If he denied the charge, 
he was tortured again in order to extort a confession, and no 
settled rules seem to have existed as to the amount of 
evidence requisite to justify its application. If he retracted 
the confession extorted from him, he was tortured anew until 
he ceased to assert his innocence. Yet with all this flagrant 
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disregard of the plainest principles of justice, the introduc- 
tion of torture had not yet obliterated all the safeguards of 
the old customary laws. The prisoner was not, as he was in 
later years, kept in ignorance of the charges against him, and 
of the adverse testimony, and the witnesses were examined 
in his presence. He was also given time to prepare his 
defence, and to procure the necessary evidence. There 






































gradually arose, however, a cruel system of secret procedure 
which deprived the accused of one of the most effectual safe- 
guards allowed him by the Roman Law, namely, the 
formality of inscription (¢nscrzptio), by which the accuser who 
failed to prove his case was liable to the ler talionis. 
Medizval Europe, however, in borrowing from Rome the use 
of torture combined with it the inquisitorial process, so 
that throughout Christendom it ultimately came to be used 
with a degree of inhumanity entirely unknown to pagan 
antiquity. ‘‘ Of all the curses which the inquisition brought 
in its train,” says an American historian (a), “ this perhaps 
was the greatest, that until the closing years of the 
eighteenth century, throughout the greater part of Europe, 
the inquisitorial process, as developed for the destruction of 
heresy, became the customary method of dealing with 
all who were under accusation ; that the accused was treated 
as one having no rights, whose guilt was assumed in 
advance, and from whom confession was to be extorted 
by guile or force. Even witnesses were treated in the 
the same fashion; and the prisoner who acknowledged guilt 
under torture, was tortured again to obtain information 
about any other evil-doers of whom he perchance might have 
knowledge.” <A new offence, that of ‘suspicion,’ was more- 
over imported from the Inquisition into ordinary practice, 
and the accused who could not be convicted of the crime with 
which he was charged, could be punished for being suspected of 
it, not indeed with the penalty legally appropriate to the 
offence, but with some other, at the discretion or fancy of the 





(a) “ History of the Inquisition of the Middle Ages,” Henry Charles Lea. 
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judge. The right to administer torture in cases where the 
accused denied the charge, was soon established as one of the 
privileges of the Curia Regis, or Court of the King, and its 
adoption as the recognised method of proof marks the decline 
of feudal justice and the rise of the imperial lawyers. At 
first they were drawn entirely from the ranks of the clergy. 
In the monasteries and schools of the Church these men had 
carefully studied the Roman codes, and as they replaced the 
nobles in the Court of the King, so they superseded the 
villains in the Courts of the Seigneurs. The political 
condition of Europe at the time was peculiarly favourable to 
the rise of the professional lawyers.. In the different states 
of Christendom absolute monarchies were beginning to form, 
and they found most effective allies in the ranks of the civil 
lawyers. Under the influence of these men, the scientific 
doctrines of the classical jurists were substituted for the 
confuse:. mass of feudal customs of which, in many instances, 
the local law was composed. The revival of the study of 
the Roman jurisprudence, which dates from the middle of 
the twelfth century, contributed largely to the triumph of 
new ideas and legal principles. The legists, who were 
devoted to the Roman law, everywhere saw in it the image 
of an all-powerful monarchy. They became ardent advocates 
of authority, and it was mainly owing to their influence that 
the monarchical régime so effectually superseded the gradu- 
ated hierarchy of feudalism. The monarchy represented in 
the Roman law seemed always just, always impartial, always 
vigilant, the sole source of law, and the sole guarantee of 
national life. In the feudal régime the king was but the 
highest of the seigneurs. He now became a being altogether 
superior to humanity. The assertion of complete independ- 
ence made by the feudal superiors was met and repelled by 
the lawyers. They aimed at more authority and more 
obedience. They were assiduous in collecting the mon- 
archical precepts of the Roman law. “The king is superior 
to all in the realm.” ‘His authority knows no limit.” 
They found in the writings of the jurists quidquid principi 
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placuit legis habet vigorem, and so they wrote the king’s will 
is law. They discovered in the Roman code, ‘‘ the Emperor's 
person is sacred,” and so they said it is sacrilege to say or do 
anything against the king. The rapidity with which the 
study of the civil law diffused itself throughout the schools, 
and the eagerness with which it was welcomed were the 
subject of frequent complaint in the Church Councils of the 
day, and as early as 1149 St. Bernard is found regretting 
that the laws of Justinian were already overshadowing those 
of God. The Church, however, had but little cause to com- 
plain, for the functions of her courts received a powerful 
impetus from the revival of the study of the Roman law. 
During the troubles which followed the break up of the 
Empire of Charlemagne, the bishops had succeeded not only 
in throwing off all dependence on the Crown, but had also 
acquired extensive rights and powers in the administration of 
the canon law, which now no longer depended on the civil 
or municipal law, but claimed to be its superior. Spiritual 
courts had in fact come to be attached to every episcopate, 
and were now beginning to exercise an exclusive jurisdiction 
over a constantly widening field of jurisprudence. 

During the twelfth and thirteenth centuries, Philip IL, 
Louis I[X., and Philip 1V. were unceasing in their efforts 
to overcome the power of the feudal princes, and_ to 
deprive them of the administration of justice, and the doctors 
of the Roman law ably seconded their efforts. The study 
of the Pandects had become the most absorbing of all 
topics, and the accomplished masters of the civil Jaw soon 
proved themselves the most valuable allies of the Crown 
against the organised anarchy of feudalism. Endowed with 
a clear and active mind, and a keen sense of his royal dignity, 
Philip II. eagerly welcomed the legislation of Justinian as a 
means of advancing his own power. Law and the lawyers 
were the strongest supporters of his monarchy, and in the 
writings of the jurists his claims found a sanction before 
which all society was then willing to bow. The example of 
Philip was consistently followed by Louis LX., who did his 
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best to put an end to the perpetual strife of the mail-clad 
barons, by prohibiting both the judicial combat and the right 
of private warfare; while it was only after a forty-days’ 
truce that he sanctioned the right of revenge. The King’s 
Court was now expanding into the “ Parliament,” and was 
training a school of subtle and resolute judges, who lost no 
opportunity of extending the royal jurisdiction, and of 
legislating for the whole land in the guise of rendering 
judgement. By establishing pleas of the Crown, and institu- 
ting a right of appeal to the “ Parliament,” they limited the 
extent of the feudal jurisdictions, and strengthened the 
authority of the Crown, while the ordinances or general laws 
which emanated from the throne gave to the whole country 
a body of jurisprudence in which the Crown combined both 
the legislative and executive functions. In addition to the 
Parliament there were now instituted subordinate national 
courts, held by the “ provosts” and “ baillies”—all royal 
officers, and most effective agents of the central government. 
Free from feudal influences, chosen by the king, and trans- 
ferred at intervals from one region to another, they were 
entirely dependent on the royal pleasure, and besides their 
more immediate duties of enforcing the royal decrees, they 
had the general task assigned them of extending the royal 
supremacy whenever and wherever the opportunity offered. 
The change became still more manifest under Philip le Bel, 
or the Handsome. Though but seventeen years of age when 
he succeeded to the throne in 1286, his rare ability and 
vigorous temper soon led him to assert his power in incisive 
fashion. He recognised within the boundaries of his 
kingdom no superior, secular or spiritual, whilst the immense 
extension of the royal domains since the beginning of the 
century, gave him the means of enforcing the growing 
prerogatives of the Crown. His throne was surrounded by 
lawyers, and it is not without reason that history calls him, 
the Prince of the Roman law. With the help of his legal 
counsellors, Pierre Flotte and Guillaume de Nogaret, he 
established the right of appeal to the local national Courts 
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from the feudal Courts of whatever grade— including those 
of such great and powerful superiors as the King of England 
in his capacity of Duke of Guienne. Professional lawyers, 
trained in the law of a thoroughly centralised state, were now 
employed as judges in the subordinate tribunals, as well as 
in the final Court of Appeal. The supreme right to legislate, 
to judge, and to tax, was now declared the indisputable 
right of the Sovereign. This was the theory of the State 
which these men had drawn from their study of the Roman 
law. They wielded this new force with relentless severity, 
and it was largely owing to their efforts that the whole 
social and political organisation of the middle ages was 
eventually so completely overthrown. 


J. S. TayLtor CAMERON. 
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SECURITIES POSTPONED TO ABSOLUTE CONVEYANCES, 


I propose to consider the questions whether a postponed security can be 


constituted over property, heritable or moveable, already conveyed by a 
disposition, an assignation, or a transfer ex facie absolute, but truly granted 
in security of a debt ; and if so, what is the proper method of constitution, 
and what are the rights of the grantee in whose favour such a postponed 
security has been constituted. 

There are in common use many forms of security ex facie absolute—e.g. 
a disposition of heritable property, recorded in the Register of Sasines, an 
assignation of incorporeal moveable property (such as a debt or a policy of 
assurance), intimated to the debtor or the insurance company ; a transfer of 
shares in a Company registered in the Company’s register of shareholders ; 
a transfer by indorsation of a document of title, such as a bill of lading ; 
the passing of a delivery order duly intimated to the storekeeper ; or the 
simple delivery to the creditor of a corporeal moveable in pledge. A back 
bond, or back letter, is a usual, though not invariable, accompaniment of the 
above. When there is no such qualifying document, the borrower runs a 
risk of the creditor denying the qualification under which the conveyance 
has been made to him; and this qualification or trust, where the transfer 
has been effected by a written conveyance, can in general only be established 
by the writ or oath of the alleged trustee. The right of the creditor under 
such a conveyance is to retain the property conveyed to him until payment 
of all debts due to him by the owner, whether incurred before or after the 
conveyance of the property, or to sell the property conveyed, and pay him- 
self out of the proceeds; and he is, of course, bound to account to the 
borrower for any surplus or reversion that may remain after meeting the 
debt and the expenses of sale. It is to be noted, however, that in the case 
of pledge, ‘if there be proof to limit the pledge to the specific advance 
made at the time of its constitution, there does not appear to be any ground 
on which, as against purchasers or creditors, the original security by pledge 
can be held as extended” (Bell’s Prin. section 1367, and especially Lord 
Deas’ opinion in Hamilton v. Western Bank, 18 D. 166). It was pointed 
out by Inglis L.J.C., in National Bank v. Forbes, 21 D. 86, that, although 
Hamilton’s case had been completely misapprehended by the reporter, and 
the report was so far valueless, this did not affect the value of the judicial 
exposition of principle. Further, in Scotland a pledge cannot be sold by the 
pledgee without judicial authority (Erskine, III. i. section 33), except in 
cases coming within the purview of the Pawnbrokers’ Acts (35 & 36 Vict. 
cap. 93). It is also important to note that, pledge being a contract in 
which the property does not pass, an ex facie absolute transfer by 
delivery order, or by indorsation of bill of lading, of goods in store or on 
board ship, as it does pass the property in the goods to the transferee, is not 
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a pledge of them, and is consequently not subject to the disadvantages 
of pledge specified above (authorities cited in note h to section 1364 of 
Bell’s Principles). 

The right of the borrower being, as we have seen, a mere right, in the 
case of all ex facie absolute conveyances except pledge, to a re-conveyance on 
payment of the debt, and to the reversion in the event of the lender having 
to realise his security, and in the case of pledge, a right of property in the 
article pledged burdened with the loan secured by the pledge, the method of 
constituting a postponed security over the property already transferred from 
the borrower in security of another advance, is as follows. In the case of 
pledge, the borrower will assign to the second lender the article pledged 
under burden of the former loan, and intimate the assignation to the 
pledgee, which will effectually complete the transfer of it, under burden of 
that loan, to the second lender, goods in the hands of third parties being 
transferable by assignation and intimation without actual delivery (Zadie v. 
Mackinlay, 7th February, 1815, F.C.; Bell’s Lectures, p. 437). Lord 
Meadowbank apparently thought that written notice was not necessary, but 
no doubt the proper course would be to use one of the modes authorised by 
the Transmission of Moveables Act, 1862. Where the goods have been 
pledged with a pawnbroker under the Pawnbrokers’ Acts, the mere 
delivery of the pawnticket to the second lender will be sufficient to 
transfer the property to him under burden of the debt to the pawn- 
broker (35 & 36 Vict. c. 93, sec. 25). In all other cases the borrower 
will assign to the second lender the borrower’s right to a re-conveyance 
upon payment of the prior debt and his reversionary right in the event 
of a sale, and such assignation will be intimated to the first lender 
(National Bank v. Union Bank, 13 R. 380, 14 R. H.L. 1). A con- 
veyance of the property itself is in this latter case impossible, as the 
property having previously passed to the first lender, the borrower is not in 
titulo to convey it. All that is in him is the right to redeem and the 
reversionary right, which are properly conveyed by an assignation of them 
intimated to the person who is bound to re-convey on payment, or to account 
in the case of asale. The registration in the Register of Sasines of the 
assignation, where the original loan is secured by heritable property, or the 
intimation to the storekeeper, insurance company, or debtor in other cases, 
though it may be adopted 0b majorem cautelam, seems unnecessary, and 
will certainly not be sufficient unless accompanied by intimation to the first 
creditor, who is really the debtor in the obligations assigned. In the case 
of the National Bunk v. Union Bank, to which I shall have to allude 
more fully further on, the assignation to the National Bank of the reversion- 
ary right was simply intimated to the Union Bank and was not recorded in 
the Register of Sasines. 

The third question which arises in connection with the matter under 
discussion is, what are the rights of the person in whose favour a postponed 
security has been constituted in the manner already explained? It is well 
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settled that in the case of ea facte absolute conveyances of heritable property 
the provisions of the Act of 1696, c. 5, do not apply. These are: “That 
all dispositions or other rights, that shall be granted hereafter for relief 
or security of debts to be contracted for the future, shall be of no force 
as to any such debts as shall be found to be contracted after the sasine 
or infeftment following on the said disposition or right.” It has also 
been held that in all other cases which are not cases of pledge, but in which 
the property actually passed, the ew facie absolute conveyance covers all 
advances made by the transferee to the transferor whether before or after 
the transference (Zamilton’s case, &c.). The transferee’s rights being as 
I have stated, one would naturally suppose that the granting and intimation 
of an assignation of the right to a reconveyance on payment, and to an 
accounting in the case of sale would not carry anything more than what 
might be found to be due to the transferor on an ultimate settlement of 
accounts, which might through transactions subsequent to the intimation 
(of which the postponed security holder could have no knowledge) turn 
out to be nothing. It might be supposed that the postponed credi- 
tor’s position in fact would be very much worse than that of a second 
bondholder, the security assigned to him being of a purely speculative value, 
and, though certainly better than no security at all, very much inferior to 
the security of a postponed bondholder. This was the view taken by the 
Court of Session in the case of the National Bank v. Union Bank 
1885, 13 R. 380; rev. 1886, 12 App. Ca. 53 and 14 R. H.L. 1. This was 
a case where a lady, a partner of a firm, had disponed to the Union Bank of 
Scotland a certain property and had at the same time executed a letter 
directing the Bank to hold the ex facie absolute disposition “in security 
and until full and final payment oi all sums of money now due or which 
may hereafter become due” by the firm. The disposition was recorded, 
but the back letter was not. After the firm had overdrawn its account 
with the Union Bank to a considerable extent, the partner assigned to the 
National Bank her reversionary right under the disposition and back letter 
in favour of the Union Bank, and this was intimated to the Union Bank. 
The National Bank began, and the Union Bank continued, to advance money 
to the firm after the intimation of this assignation ; and the firm having 
afterwards executed a trust-deed for behoof of creditors, a question arose 
between the two Banks as to the right of the Union Bank to retain the pro- 
perty in security of the advances made by them subsequently to the date of the 
intimation of the assignation. The question was brought before the Court of 
Session in the form of a special case. A majority of the whole Court— 
Lords Shand, Young, Rutlerfurd Clark, Adam, and Kinnear, dissenting— 
held that the Union Bank were entitled to prevail, thus taking the view 
which at first sight seems the correct one. The case was, however, appealed 
to the House of Lords, who reversed the judgment of the Court of Session, 
holding that, after the intimation of the assignation of the reversionary right 
to them, the Union Bank were not justified in relying upon the reversion of the 
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property, which they were aware had been conveyed to a third party, as‘a 
security for any further advances they might make. The Lord Chancellor 
based his judgment chiefly upon the authority of the case of Hopkinson v. Rolt, 
9 H. of L. Cases, 514, the judgment in which he was of opinion did not 
depend upon any specialty of the English Law and by it he felt himself 
bound. Lord Watson based his judgment not so much upon the case of 
Hopkinson v. Rolt, as upon general principles of equity. ‘The cir- 
cumstances of the two cases,” he said, “are in many respects very 
analagous, but it is in my opinion quite sufficient for the decision of this 
case that the terms of their personal contract with Mrs. M‘Arthur precluded 
the respondents from making advances to her upon the security of property 
which was known by them to belong in reality not to her, but to the 
appellants as her onerous assignees.” Lord Blackburn simply concurred. 
The opinions of the Lord Chancellor and Lord Watson are very brief com- 
pared with the leading opinions in the Court of Session. The latter are 
lengthy and elaborate, and will repay careful study.(a) 

We see, then, that the position of a postponed security holder over pro- 
perty burdened under an ex facie absolute conveyance, instead of being 
worse, is at least as good as that of a second bondholder, and that his 
security is not dependent upon the actings of the first lender to any greater 
extent than the security of a second bondholder is. If the postponed 
security takes the form of a bond and assignation in security, his position 
will closely approximate to that of a second bondholder, while if it takes 
the form of an ex facie absolute assignation with back letter, he will have the 
further advantages which belong to that form of security. 

From this case another argument against the mere recording of the 
assignation in the Register of Sasines being sufficient intimation—a point to 
which I have already alluded—may be gathered. If registration in the 
Register of Sasines were considered sufficient in such a case, no bank hold- 
ing an absolute disposition would be safe to lend their customer any money 
without having satisfied themselves by a search in the Register of Sasines 
down to the moment of each advance, that they might safely make it. 


W. P. M. Buack. 


(a) [Nore.—It is, however, unsatisfactory that the decision of so import- 
ant a case in Scots conveyancing should have proceeded to any extent (as in 
the opinions of Lord Halsbury and Lord Shand it did) upon the authority 
of an English precedent. It is still more unsatisfactory that the decision in 
folt’s case was apparently contrary to a decision of Cowper L.C., in 1716, 
on which English practice had proceeded for a century and a-half. The 
equity of the matter cannot be said to be duce clarius, when a great judge, 
Lord Cranworth, who dissented from the judgment of Lords Campbell and 
Chelmsford in Rolt’s case, was able to say :—‘‘ Considering then the state 
of the authorities on this subject, and the opinions of eminent conveyancers, 
I have come to the conclusion that the law was correctly laid down by 
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Lord Cowper. The rule propounded by him is a convenient rule, causing 
injustice to no one. It has probably been often acted on, and to depart 
from it may, I think, retrospectively cause great injustice, and prospectively 
may prevent advances of money by bankers or others, where such advances 
might be usefully and safely made; and where, as in this case, the second 
mortgage is, like the first, a security for future, as well as present, advances, 
great difficulty must arise in settling the priorities of the two mortgages 
in respect of future advances ” (9 Clark, 548). Lord Cranworth, however, 
admitted that all depended on the contract between the parties, and puts 
the case: “Suppose that the second mortgage should be made on the 
express contract of the mortgagor, communicated to the mortgagee, that he 
would not henceforth borrow any more money from the first mortgagee : 
in such a case the rule giving precedence to the first mortgagee for future 
advances could not be acted on.” He adds that such an agreement could 
also be implied from the dealings of parties. The rule laid down by the 
House of Lords in the National Bank case may be quite conveniently acted 
on in the future, but it may also be questioned whether, in dealing with the 
case before them, the noble Lords gave its real importance to the absolute 
disposition, not as a feudal title (which was not in question), but as 
indicating, along with the relative back letter, the real agreement of parties 
according to the understanding of Scots conveyancers. It must also be 
remembered that, in the case of many large advances by Banks, it is of the 
highest importance that the Bank should have the discretion of saying 
what further advances shall be first charges on the property. One case 
figured by Lord Cranworth will be of great interest when it arises—viz., 
that of the preference between subsequent advances by both creditors with 
notice.—Ep. Jurid. Rev. | 
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A Treatise on the Law of Diligence. Ly J. Granam Stewart, LL.B., 
Advocate. Edinburgh: Wm. Green & Sons, 1898. 


We have much pleasure in noting the publication of this important 
work. It would be difficult to speak too highly of its value as a contribu- 
tion to the literature of the legal profession in Scotland. There is probably 
no department in which the path of the practitioner is more beset with 
difficulties and dangers than that relating to diligence ; and, until now, no 
adequate attempt has been made to systematise the law on the subject. A 
comparison of the present volume with the only existing work on the sub- 
ject will show what an immense advance has now been made. Mr. Graham 
Stewart has aimed at a complete and thorough presentation of the law relat- 
ing to diligence in all its aspects, and a perusal of his work shows that in 
this he has achieved a marked success. 

The first, and perhaps most important, section of the book, extending to 
273 pages, deals with the subject of arrestment in its various forms, includ- 
ing a full discussion of the law regulating the competition of that diligence 
with other diligences, and also rights such as landlords’ and law-agents’ 
hypothee, pledge, lien, retention, compensation, &c., while a special chapter 
is devoted to the effect of arrestment in relation to notour bankruptcy, 
sequestration, cessio, and liquidation. 

As illustrating the excellent quality of the author's work, we may 
instance the treatment of such topics as the arrestment of trust-funds, the 
arrestment of obligations to account, the non-arrestability of bills and 
alimentary provisions, the competition of arrestment with assignations, the 
effect of arrestment ad fundandam jurisdictionem in creating a nexus on 
the subjects arrested, and the cases in which letters of horning are still 
necessary. The author has the courage of his opinions, and does not shrink 
from breaking a lance with Lord Watson on the question of the necessity of 
following up an arrestment on the dependence with an arrestment in execu- 
tion after decree has been obtained, as a foundation for a furthcoming. In 
the case of Stewart v. North, 1890, 17 R. (H.L.) 63, Lord Watson 
enunciates the rule that an arrestment in execution after decree is 
necessary. His Lordship there says: “If and when he [the 














456 THE JURIDICAL REVIEW. 


arrester] gets a decree, he must use a third arrestment in execution, 
and it is only in the latter proceeding that he can obtain a decree of 
furthcoming against the arrestee.” According to the author (p. 231) this 
dictum is “ contrary to principle, practice and precedent ;” and for this bold 
heresy he advances forcible reasons, including the high authority of Lord 
President Inglis, who defines the position of the arresting creditor thus: 
‘He has an arrestment on the dependence followed by . . . a decree, and 
he is therefore in the same position as if he had arrested in execution ” 
(Liquidators of Benhar Coal Company v. Turnbull, 1883, 10 R. 562). 
There is no doubt that in practice furtheomings have commonly been raised 
without arresting after decree ; and many cases are to be found in which 
decree of furthcoming has been obtained in these circumstances. The terms 
of the warrant of arrestment on the dependence itself corroborate this pro- 
cedure, as it places the goods under arrestment until caution is found that 
they shall be made furthcoming to the pursuer. The Act of 1669, c. 5, 
again, provides that arrestments on the dependence shall only prescribe if 
not pursued or insisted in within five years after decree. We are inclined 
to subscribe to the author’s view. It is very difficult to see why a second 
attachment should be needed. After the arresting creditor has liquidated 
his claim by decree a renewal of his arrestment would seem to be a useless 
formality. 

The law of Summary Diligence is also dealt with in this section of the 
book, chapter xvii. being occupied with a very complete consideration of 
the subject of execution on bills and promissory notes. This is one of the 
most difficult and at the same time one of the most useful pieces of work in 
the book ; and the author’s treatment of the subject is thoroughly practical, 
a quality which is as much to be desiderated as it is rare in legal treatises. 

In the Second Book there is found a very satisfactory treatment of the 
diligences of inhibition and adjudication. Chapter xxiii. is devoted to 
the competition of adjudication with other diligences and rights affecting 
the debtor’s heritable estate ; and the exposition of the intricate rules of law 
involved is marked by a lucidity and thoroughness which will be appreciated 
by those who have occasion in practice to wrestle with this difficult 
subject. 

Questions of international law arising from the use of diligence are of 
not infrequent occurrence ; and it is satisfactory to find that Chapter xxxix. 
is occupied with a full statement of the cases on this head. It is, we think, 
the first systematic exposition of the subject which has yet appeared. 

Reparation for wrongful use of diligence is a topic which, perhaps, 


belongs in strictness to another sphere of law; but so many questions are 
daily arising on this head that one is not inclined to criticise the policy 
of the author in devoting three chapters (xli. to xliii.) to the subject, 
under the three main heads of Liability of the Creditor to the Debtor, 
Liability of the Agent, Officer, and Magistrate to the Debtor, and The 
Creditor’s Right of Relief. As a difficult branch of the law of reparation, 























CS sien 


mate ae 

















REVIEWS OF BOOKS. 457 


the subject is well deserving of special treatment, and the author’s exposi- 
tion of the law leaves little to be desired. 

The work extends to 824 pages exclusive of the appendix. The type 
is excellent. The important detail of the index has received due consider- 
ation, and the contents of the book are rendered readily available to the 
reader. We congratulate the author and the profession on the publication 
of this valuable treatise. + Cov 


Recueil des Traités et Conventions conclus par la Russie avec les 
Puissances Etrangéres publié d’ordre du Ministére des Affaires 
Etrangéres, par F. De Martens. Tome XII. Traitdés avec |’Angle- 
terre, 1832-1895. St. Pétersbourg, 1898. (Pp. xiii. and 504.) 


We have now the pleasure of noting the completion of this interesting 
Series of Treaties, by the publication of the third volume, bringing them 
down to date. (Rev. iv. 372; vii. 293.) The great interest of this 
volume is a long note with reference to the outbreak of the Russian war of 
1854, giving extracts from the official correspondence, with private remarks 
thereon by the Emperor Nicholas. The view here presented is that the 
Emperor and Lord Aberdeen, sincere personal friends, both ardently desir- 
ous of peace, and representing States, which for many years had been cordial 
allies, were dragged into a war by Napoleon IIJI., in order to gratify French 
vanity. The humiliating lesson to be drawn from this story is the helpless- 
ness of rulers, whose power is apparently absolute. The treaty of 1856 
and the treaty of London of 1870 are not given in this volume, but are to 
be found in the French collection. There is no introduction to the latter. 
The treaties during this period with reference to the affairs of Holland, 
Denmark, Greece, and Egypt, are all preceded by elaborate notes. We see 
our affairs through Russian spectacles—the effect of the Reform Bill of 
1832, and the agitation against the House of Lords, the personal relations 
of the monarchs ruling the States, sketches of the characters of British 
statesmen, Grey, Aberdeen, Palmerston, and others. All who are interested 
in the relations of Great Britain and Russia from the days of Elizabeth to 
those of Victoria will find these three volumes a mine of information. 


W. G. Mf, 


The Science of Law and Law Making: being an Introduction to Law, 
a General View of its Forms and Substance, and a Discussion of the 
Question of Codification. By R. Froyp Cuiarke, A.B., LL.B., of the 
New York Bar. New York, 1898. (Pp. xvi. and 473.) 

This volume is an elaborate essay against Codification, and is intended 
primarily for laymen. For this purpose the earlier chapters, dealing with 
the practical difficulties and the failure of codification in America, might 
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have sufficed. The parallel suggested between pills which cure every 
disease and the French Code, which in a few simple words solves the 
most intricate legal problems, is perfect. If Mr. Clarke had stopped 
here his case would have been plausible, but he has tried to draw a 
distinction between the common law, which cannot be codified, and 
arbitrary rules, which can. Even on his own showing, the distinction 
breaks down in actual practice. 

It is doubtful if he will make any converts even among the most 
sympathetic readers in this country, where codification is regarded as a 
matter of expediency, but of extreme difficulty. It is no argument against 
codification in general that “smart” Yankees smuggle a statute through the 
legislature, and index it so that those interested cannot find it! The 
Californian muddle and the New York complications merely prove that 
codes should be constructed with anxious care, and revised frequently. It 
may be different in America, but in this country most mercantile men shun 
litigation. They have no interest in settling fine points. What they 
desire is a decision approximately just, so that, without delay, they may 
be rid of the dispute at a cost not entirely out of proportion to the money 
value involved. Even the French Code, with its admitted defects, may 
accomplish this. The injustice that may be done in individual cases 
will be a sacrifice to the public interest, for a glaring case will demand 
revision of the code. The scientific part of Mr. Clarke’s argument is 
utterly unsatisfactory. The sections dealing with “The Religious Code,” 
“Law and Medicine,” “Law and Electricity,” &c., seem quite irrelevant. 
Bruno was burned, not merely because he affirmed the sun to be stationary, 
but because he defied the Church, which was ordained of God, who would 
punish both here and hereafter those who let heretics live. At common 
law, in a superstitious age, impiety like Bruno’s might cause the destruction 
or dissolution of the State. Bruno would not have been burned to-day in 
America or England because in these countries, as a general rule, even an 
express disbelief in God does not disqualify for citizenship. Does 
Mr. Clarke mean that written superstitions are more dangerous and die 
harder than unwritten and traditional ones? Even this is not an invariable 
rule. But what has this to do with codification? A judge may be more 
superstitious than a code, and more diflicult to change. In this country we 
are committed to gradual codification, and, so far as our experience goes, 
our codifying statutes have been successful. Perhaps Mr. Clarke’s account 
of American experiences will restrain those who are disposed to hasten the 
operation unduly. But, on the whole, it is evident that the success of a 
code depends not only on the matter codified, the skill of the codifiers, 
and the skill of the judges interpreting it, but also on the spirit of the 
people for whom it is framed. If the law is definitely known, and the 
members of the community know how to avail themselves of freedom 
of contract, most of Mr. Clarke’s objections may be obviated. 

W. G. M. 
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The Scots Revised Reports, House of Lords Series. Vol. III., 1813 to 
1821. Containing Dow’s Appeals, Vols. I. to VI. Bligh’s Appeals, 
Vols. I. to ITI. 


The whole period of this volume is covered by Lord Eldon’s judicial 
life, and the decisions reported are many of them of first-class rank. ed- 
fearn v. Ferrier (assignation) ; M‘Adam v. Walker and Torey v. Lindsay 
(marriage and divorce) ; Smith v. Bank of Scotland (cautionry) ; Munro v. 
Coutts (testamentary writing) ; Montgomery’s case and Ker’s case (entail) ; 
Selkrig v. Davies (international law of bankruptcy); Hepburn v. Brown (post- 
nuptial contract) ; Arbuckle v. Taylor (malicious prosecution) ; Montgomerie 
v. Wauchope (trustees’ accounts) ; Kers v. Wauchope (election) ; Hughes v. 
Gordon (warrandice); the Queensberry Leases case; Graham v. Keble 
(executors’ accounts) ; Geddes v. Wallace (partnership), all show how deep 
and permanent was the impression that great judge left upon the law of 
Scotland. The work of the learned editors is of course carefully done. 
We do not know if the references to subsequent cases are intended to be 
exhaustive. On this assumption it ought possibly to have been noted that 
Linwood vy. Hathorn was considered, not only in the Kyllachy muirburning 
case, Mackintosh v. Mackintosh, 2 M. 1361, but also in Findlater v. Dun- 
can, M‘L. and Rob. 911 (where Lord Cottenham contrasted the doctrine 
laid down in Linwood with the English case of Bush v. Steinman), and in 
M‘Lean v. Russell, 12 D. 887, where both the decision in Linwood and 
Lord Cottenham’s comment upon it are considered in the opinion of the 
Lord President and to some extent also in that of Lord Mackenzie. 


A Selection of Leading Cases on Real Property, Conveyancing, and the 
Construction of Wills and Deeds, with Notes. By the late OwEn 
Davies Tupor, of the Middle Temple, Barrister-at-Law. Fourth 
Edition, by THomas H. Carson, of Lincoln’s Inn, Barrister-at-Law, 
and Harotp B. Bompas, of Inner Temple, Barrister-at-Law. London: 
Butrerwortu & Co. 1898. 


For more than forty years Tudor’s Equity cases held its place, not only 
in this country, but in the United States, where it was edited by Mr. (now 
Mr. Justice) Clark Hare and the late Mr. H. B. Wallace. His other 
collections on Real Property, and Mercantile and Maritime cases, have 
not had, perhaps, the same popularity, but the present edition adds 
materially to the utility of the Conveyancing book. In the first place, 
some matter rendered obsolete by statute has been omitted—e.g., Taltarum’s 
case on the barring of estates tail ; Corbyn v. French, largely superseded by 
the Mortmain and Charitable Uses Act, 1891; and Lord Braybroke v. 
Inskip, where it was held that prima facie a trust-estate passes by a devise 
in general terms, this law being superseded by the Conveyancing Act, 1881, 
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and now by the Land Transfer Act, 1897, which vests all real estate in the 
personal representative: provisions resembling in their object those of 
section 43 of the Scottish Conveyancing Act of 1874. Then, the old notes 
have been shortened and re-arranged, and the abominable system of printing 
in double columns has been discarded. The Editors are thus able to say, 
that, while 1000 new cases and 60 new statutes are referred to, the bulk of 
the book is reduced by 250 pages. All this change is in the right direction. 
In a work of this character one does not look for elaborate and reasoned 
statements of Jaw. Its value lies in showing at a glance the development 
of doctrine by case law. 


A Treatise on the Law and Practice relating to Letters Patent for 
Inventions. By Rosert Frost, B.Sc. (London), Fellow of the 
Chemical Society, of Lincoln’s Inn, Barrister-at-Law. Second Edition. 
London: Stevens & Hacner, 1898. 


Mr. Frost has largely re-written his learned and useful book, and while 
he has incorporated the new decisions of the last seven years, by the 
adoption of various devices he has succeeded in not greatly adding to the 
bulk of the original edition. Mr. Frost’s style is clear and concise, and he 
prints most of the classical passages in the judicial exposition of Patent 
Law. Science knows no nationality, and so we find here adequate notice of 
all really important Scottish Patent cases. Mr. Frost prints the statutes, 
the Paris Convention (20th March, 1883) for the protection of Industrial 
Property, our own Privy Council Rules, and an abundant supply of forms. 
The result is a very complete and practical treatise for the working lawyer. 
The new ‘shoulder-notes” will be much appreciated by those whose 
consultation of the work must be hasty. The appendix also contains the 
Register of Patent Agents’ Rules, 1889, but it seems odd that in this 
connection Mr. Frost does not refer to Justitute of Patent Agents v. 
Lockwood, 21 R. (H.L.) 61; L.R. (1894) A.C. 347, in which, although the 
House of Lords decided the case on the ground of incompetency, a civil 
remedy being sought where only a criminal remedy was given, nevertheless 
important opinions were given by the Law Lords on the large constitutional 
question (decided in the Court of Session), whether a Court of Justice 
could examine the validity of the rules. 


Jurisprudence: Its Place in the New Curriculum. By Wituam 
Gatpraita Minter, M.A., LL.B., Advocate. Edinburgh, 1898. 


This is Mr. Miller’s introductory lecture to the Class of Jurisprudence 
in the University of Glasgow, delivered on 21st October, 1898. The 
author (whom the Commissioners have placed in the embarrassing position 
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of attempting to expound jurisprudence in forty lectures), suggests several 
interesting questions as to the organisation of the University teaching of 
law, and he illustrates these out of his wide erudition. He does not 
indicate precisely what his own views are. Differing from: Professor Goudy 
(to whose Oxford Memorandum on Law Teaching he refers), he apparently 
thinks that the real study of jurisprudence should come late, or last, in the 
curriculum. But at the same time he insists that an elementary or junior 
course of jurisprudence should be given at the outset; and he holds (what 
will be generally accepted) that in Scotland Scots law is a more useful 
accompaniment than Roman law of this elementary course. It seems to 
us that the law-student should rise from particulars to generals (if the 
professional student has time to rise to generals at all); but there is much 
common-sense in the view that, taking the native municipal law, the 
general may in a fashion, and with good results, be taught through the 
particular. But practically this question largely depends on the professional 
value to be assigned to the University degree. 

We have just received from Dean Walton the ample syllabus of legal 
studies in the University of Montreal. In the first year the students are to 
attend 100 lectures on Roman law (from which, of course, the law of the 
Province is largely derived), but they also have classes on the Law of 
Persons, Real Estate, Obligations, Successions, and Elements of Procedure. 
The remaining branches of the law, civil, commercial, and criminal, are dealt 
with in the second and third years, but Roman Law and Constitutional and 
International Law form part of the course in each year. Professor M‘Goun 
takes Corporation Law and also Legal History and Bibliography ; Professor 
Macmaster, Commercial Law; Mr. Justice Davidson, Criminal Law; 
Mr. Justice Doherty, Successions; Professor Lafieur, International Law ; 
and Professor Marter lectures on Real Rights. There is no specific 
provision for the teaching of Jurisprudence, but from the lists of books 
given, it must be overtaken somewhere. The programme has a practical 
and business-like air, but Dean Walton evidently believes in the efficacy of 
the Roman Law. After all, its educational value depends upon how it is 
taught. The Montreal idea of occasionally utilising the Judges as 
Professors seems a good one, and might with advantage be followed in this 
country. 








Wotes on Decided Cases. 


Summary Diligence on a Householder's Certificate of Protest of 
a Bill of Exchange.—It is matter for regret that the Second Division of 
the Court, in Aaronson v. Somerville (4th February, 1898, Scots Law 
Times, v. p. 310), which related to the validity of a decree of cessio, 
following on a charge proceeding upon a householder’s certificate of protest 
of a bill, did not find it necessary to decide the point, which in practice has 
created as much difference of opinion as almost any other section of the 
Bills of Exchange Act 1882—viz., the legal effect to be given as regards 
summary diligence to a householder’s certificate of protest, when the 
services of a notary cannot be obtained. The Lord Ordinary (Kyllachy) in 
this case based his judgment on the view that summary diligence is 
incompetent following on a householder’s certificate of protest, but the 
Court, while adhering to the judgment of the Lord Ordinary, proceeded 
upon a different ground, and expressed no opinion as to whether summary 
diligence proper includes the protest of the bill, or does not begin till after 
protest. In the same publication there is also reported a judgment by the 
Sheriff-Substitute at Aberdeen, in the case of M‘Robert v. Lindsay (4th 
February, 1898, S.L.T. v. p. 317), where the question determined by the 
Lord Ordinary against the competency of summary diligence was decided 
by the Sheriff-Substitute in favour of the competency. With all deference 
to the opinion of Lord Kyllachy we think that the judgment of the Sheriff- 
Substitute is well founded. 

The sections of the Act which deal with the question, are sects. 94 and 
98. Section 94 enacts “ Where a dishonoured bill or note is authorised or 
required to be protested, and the services of a notary cannot be obtained at 
the place where the bill is dishonoured, any householder or substantial 
resident of the place may, in the presence of two witnesses, give a certificate 
signed by them attesting the dishonour of the bill, and the certificate shall 
in all respects operate as if it were a formal protest of the bill ;” and sect. 98 
is in these terms: “ Nothing in this Act or in any repeal effected thereby 
shall extend or restrict, or in any way alter or affect the law and practice 
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in Scotland in regard to summary diligence.” What was the history of 
these sections ? 

As originally introduced by Sir John Lubbock, the President of the 
Institute of Bankers, the Bills of Exchange Act was intended to apply to 
England and Ireland only. After the bill had been read a second time it 
was referred to a select committee of merchants, bankers, and lawyers, with 
Sir Farrer Herschell as chairman. It may be noted here (in view of his 
opinion to be afterwards referred to) that the present Dean of Faculty 
(Mr. Asher, Q.C.) was a member of this committee. While the bill was 
under the consideration of the committee, and mainly through the exertions 
of Sheriff Dove Wilson, of Aberdeen, it was decided to apply the Act to 
Scotland, and to him was entrusted the drafting of the necessary amend- 
ments. A committee of the Faculty of Advocates was also appointed to 
consider the bill. Mr. Vary Campbell was convener, and a report prepared 
by that committee was adopted by the Faculty on 9th June, 1882. The 
fifth paragraph of that report reads: “The provisions in secs. 10 to 16 
inclusive of ‘The Mercantile Law Amendment (Scotland) Act 1856’ are 
in the main repealed, and therefore superseded by this bill. Care, however, 
is required in scheduling these sections for repeal that the proviso, which 
saves the necessity of a notarial protest in order to summary diligence, is 
not omitted. Further, the certificate of two householders (afterwards 
altered to one), allowed by clause 104 (sec. 94 of the Act) to operate as a 
notarial protest where a notary cannot be obtained, should also be capable of 
being registered for summary diligence. Further, care should be taken in 
connection with the provisions of clause 53 that the present power of pro- 
testing against the acceptor for summary diligence at any time within six 
months after dishonour should be preserved.” 

Again, a memorandum was submitted to the committee on behalf of the 
Scottish banks, and from that memorandum we quote the following :— 
“Clause 104 (sec. 94 of Act). A useful clause; but an addition would 
require to be made to it to secure the benefit of summary diligence in 
Scotland. The clause should read: “The certificate shall operate in all 
respects in Scotland as if it were, &c.” 

These recommendations were in the main adopted by the committee, and 
one result was the insertion of what is now sec. 98. So far, therefore, as the 
“intention” of the legislature is concerned, we think it is certain that 
summary diligence was meant to be a competent proceeding on a house- 
holder’s certificate of protest, and the business world of Scotland would have 
some reason for disappointment if their clearly expressed desires had not been 
given effect to in this maiter. But no doubt reference to such preliminary 
communings is excluded by a rule of law which applies to statutes just as 
much as private deeds. 

Dealing now with the sections of the Act, if sec. 94 stood alone, it would 
be beyond question that summary diligence is competent upon a_house- 
holder’s certificate of protest, but it is argued that, as sec. 98 provides that 
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nothing in the Act is to extend or restrict or in any way alter or affect the 
law and practice in Scotland in regard to summary diligence, and as this 
would be an extension of the use of summary diligence, it is therefore incom- 
petent. This argument seems untenable because the protest forms no part 
of the diligence proper, but is only the document upon which the extract 
registered protest is issued, which contains the warrant to do diligence. In 
other words, the diligence proper only starts after the protest has been com- 
pleted: therefore, as the Act provides that ‘‘the certificate shall in all respects 
operate as if it were a formal protest of the bill,” the certificate must for all 
purposes have the same effect given to it as is given to a notarial protest. 
The object of sec. 98, as stated by Sheriff-Substitute Brown, seems to have 
been “simply the preservation of a remedy peculiar to Scotland, when 
silence in a code promulgated for the United Kingdom might have inferred 
its abolition,” the words “law and practice” in sec. 98 referring to the 
period within which the registration of the protest for summary diligence is 
competent, and to the prima facie validity of the bill upon which it is 
sought. Further, if summary diligence is incompetent in this case, then 
sec. 94, as regards inland bills, is of no effect whatever. It is not necessary 
either to note or to protest an inland bill in order to preserve recourse 
against the drawer or indorser (sec. 51 (i.)). Presentment for payment 
(sec. 45) and notice of dishonour (sec. 48) are sufficient for that purpose. 
Assuming that the argument against the competency is well founded, then 
the only use of the householder’s certificate of protest is in the case of 
foreign bills and in the cases of “acceptance and payment for honour,” 
a limitation which the form of the certificate given in the first schedule to 
the Act does not suggest. 

The doubt on this subject was first raised by the late Mr. Thorburn in 
his Commentary on the Act which was published within a few months 
after the passing of the Act. In his notes on sec. 94 that writer says: 
“Tt is thought that this certificate will not form a warrant for summary 
diligence in Scotland, vide sec. 98, as the use of such a certificate would 
alter the law and practice in Scotland, vide Act 1681, c. 20, which requires 
that a bill shall be duly protested and the protest registered. It would also 
alter the practice in allowing diligence on a certificate which might require 
to be supported by evidence that—(1) the person signing it is a householder 
or substantial resident, and (2) that the services of a notary could not be 
procured.” We cannot concur in the reasons here given, as, if the certificate 
is framed in accordance with the form given in the schedule to the Act, then 
it can only be denied effect by a decree of reduction, and in this respect it is 
precisely in the same position as a protest signed by a notary. It is right 
to add that Sheriff Guthrie in his last edition of Bell’s Prin. (sec. 339) 
concurs in the view taken by Mr. Thorburn, but he dismisses the considera- 
tion of the section by the statement that the certificate ‘operates as if it 
were a formal protest; though not to warrant summary diligence.” His 
reference to sec. 97 is no doubt a printer’s mistake for sec. 98. 
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While the negative view is thus supported by eminent authorities, the 
affirmative side of the question is not lacking in authority. Not long after 
the Act came into force, a certificate framed in accordance with the schedule 
to the Act was presented at the Register House, Edinburgh, for registration 
in order that use might be made of summary diligence. The Keeper of the 
Register, founding on sec. 98, declined to register the certificate, and the 
question was then referred to the law officers of the Crown, at which time 
Mr. J. B. Balfour, Q.C., was Lord Advocate and Mr. Asher, Q.C., Solicitor- 
General. The decision arrived at by them was communicated in a letter to 
the Keeper, in which it was stated that the law officers concurred ‘in 
holding the 94th sec. of the Act to be applicable to Scotland, and that it is 
not prevented from being operative in Scotland by the 98th sec. The 94th 
sec. deals with the form of the protest, making the certificate equivalent to 
a formal protest, while sec. 98 has reference to summary diligence which 
follows upon the formal protest or its statutory equivalent.” This letter is 
published in the Scotsman of 5th December, 1882. The Keeper thereafter 
recorded the certificate, and since then the practice at the Register House 
has been in accordance with this opinion. 

It is to be hoped that, now the matter has been prominently brought 
before the profession, the practice adopted at the Register House will be 
insisted on throughout Scotland, and that a remedy, which in a commercial 
community is so beneficial in cases where bills are accepted payable in out- 
lying districts, will receive that effect which the legislature intended, and 


which we submit is embodied in the Act itself. 
ALLAN M‘NEIL 








‘(The other Notes on Decided Cases, exceptionally numerous and 
important, are unavoidably held over until January. | 
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NOTE ON A TRIAL FOR CHILD-MURDER IN 1612. 


Tue following record of a trial before a special Justiciary Court, held at 
Haddington in May, 1612, has been transcribed from the Sheriff-Court 
Books at Haddington by Dr. J. G. Wallace James, Tyne House. It is of 
interest not only as a grimly realistic presentation of an ugly tragedy (the 
sentence is exceptionally hideous), but as an addition to the records of the 
special Commissions of Justiciary which were in use to be issued by the 
Seots Privy Council. 

The Court was held under a commission, dated at Edinburgh, 21st May, 
1612, which sets forth that through the negligence of the Sheriffs of 
Edinburgh within the Constabulary of Haddington for divers years past, 
and “the impunitie of odious crymes committit within the said boundis,” 
there is now “ane grite nowmer of malefactouris foisterit and mantenit 
thairin,” and grants authority to the Duke of Lennox, Sheriff Principal of 
Edinburgh within the Constabulary of Haddington, and Sir William 
Seytoun of Kyllismure, knight, conjunctly and severally, to hold Courts of 
Justiciary within the Tolbooth of Haddington, for the trial of offenders 
within the said constabulary, with the usual powers. The commission, 
given under the Signet, is subscribed by Lord Chancellor Dunfermline, the 
3ishop of Glasgow, the Bishop of Caithness, Preston of Penicuik, President 
of the College of Justice, and Sir Richard Cockburn of Clerkington, Lord 
Privy Seal. (Register of the Privy Council, vol. ix. p. 376.) Ww. K. D. 


Curia Justiciarie S. D, N. Regis vicecomitatus de Edinburgh infra 
Constabulariam de Hadingtoun tenta in pretorio burgi de Had- 
ingtoun per honorabilem virum Dominum Willelmum Setoun de 
Kyllismure, militem, principalem vicecomitem deputatum dicte 
constabularie ac Justiciarium dicti S. D. N. Regis infra 
dictam Constabulariam, virtute literarum commissionis dictt 
S. D. N. Regis specialiter constitutum, Andream Gray et 
Patricium Brown, ejus Substitutos, vigesimo octavo die Mensis 
Maij An. Domini Millesimo sexcentesimo duodecimo. 

Curia affirmata. 


The quhilk day Margret Alexander, borne in Aberlady, being dilatit 
apprehendit and committit to waird within the Tolbuth of the said burgh for 
the notorious crymes of Incest, adultrie and murthure of hir awin bairnis 
gott in the said vice of incestuous adultrie, and now enterit in pannell in 
the bosse windo of the Tolbuth of the said burgh, to be accusit thairfor and 
to underly the tryell of ane assysse for the samen, quha being demandit gif 
scho hed or desyrit ony to procure or speik for hir, scho declairit that scho 
had or desyrit nane: Thairfor the judges foirsaidis remittet hir to the 


knawledge and tryell of ane assysse. 
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Assissa. 


Wm. Smeberd in Abirlady. 

Wm. Bischop thair. 

Patrik Stevenson thair. 

Alexr. Smyth in Ballencrief. 

Wm. Horsburgh thair. 

James Sinclair thair. 

James Wilsoun thair. 

George Richartsoun thair. 

George Virth in Spittill. 

Hew Inglis in Lochill. 

Gawin Cunningham, in Clynking Miln. 

James Dawson in Hadingtoun. 

Johne Bald tailzour thair. 

Johne Kirkwode thair. 

David Forrest of Gymmons Mylns. 
Jurati et admissi. 


ffollowis the dittay— 

Margret Alexander, ye ar accusit and indittit for your vitious and filthie 
harlottrie, adultrie, and incestuous adultrie with Patrik Leirmonth in 
Aberlady, lying and continuing thairin be the space of sevin zeris or 
thairby, quha begot upoun zow twa severall bairnis, The first quhairof be 
his perswasioun ye fatherit upoun ane James Haitlie, albeit ye was gane 
thairwith ellevin oukis before evir ye had companie with the said James, 
and thairefter be compaction maid betuix zow and the said Patrik ze usit 
sindrie unnaturalie and cruell meanis to put doun zour said first bairn in 
zour wombe be taking of drinkis fra Agnes Cowstiane in Nungait, quha 
wes suspect to be ane witche, quhilk taking na effect, ze usit sindrie utheris 
meanis to destroy ye samen bairne, quhilk all failzeing ye obstinatlie 
abaide at zour fathering thairof upoun the said James Haitlie, alsweill 
befoir the sessioun of the Kirk as the presbytrie, and having anis confest 
the samen to the minister and sindrie utheris personis, upoun the said 
Patrikis perswasioun ye gaid bak of zour confessioun, affirmand continwallie 
the said James to be father thairof, quha being excommunicate thairfoir 
to red yourself out of truble ze maist cruellie and unnaturallie murthurit 
the said bairne be sic meanis as ze and he devysit after it was borne and 
ellevin oukis auld. And siclyk ze ar accusit for the abhominable cruell 
and unnaturall murthure committet be zow upoun the nynten day of 
March last bypast in murthering of zour awin bairne begotten upoun zow 
be the said Patrik Lermonth in incestuous adultrie, quhen ze knew befoir 
ye had companie with him that he had carnall deall with umquhile 
Mane Alexander zour sister: And zour said last bairne being begotten be 
him in Abirlady in his awin barne about Sanct Colmeis day last quhen 
ze was befoir the Bischop of Dunkell in Abirlady fetchit out of Edinburgh 
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be Wm. Lermonth his sone upoun his awin hors, quhar ye privatlie 
remanit be the space of aucht or ten dayis, in the quhilk space the 
said bairne was gottin betuix yow, quha thairefter sent zow hame to 
Edinburgh upoun his awin hors, And ye continwit still in zour 
harlotrie with him in Edinburgh, And the tyme of your birth 
approching the being in Edinburgh and telling him thairof and speiring 
his counsall he baid zow tak drinkis and dispatche the bairne, or ellis to 
father it upoun sum uther man in Edinburgh, ye declairing to him with 
money attestatiounis that ye nevir kend about that tyme ony man bot him. 
And he seing na uther outget to schift that bairne bringand zow to 
Abirlady to his awin hous, quhar not being hable to bruik for the searche 
maid be the minister at your departure from him, and ye cuming heir to 
Hadingtoun perswadit yow to slay it in zour wombe aither be... or 
utherwayis, And gif nane uther meanis culd be had ayther in the birth or 
efter the samen to murthure the said bairne, And . . . in end as ye can not 
deny ye condiscendit and aggreit with him maist cruellie and inhumanelie 
to do the same and effecti . . . that disperat and ungodlie conditioun past 
betuex zow and zour incestuous harlott ye came to zour gudebrother W™. 
Lawderis hous in Hadingtoun ane schort space befoir zour delyverie, 
fayneing zourself to be seik and swellit of the hydropsie, denying that ye 
wer with bairne quhill the verie point of the tyme of your birth, and thair 
the said xix day of March last at nyne houris or thairby befoir none ye 
gaid doun ye said W™. his stair and culd hardlie win in to ye said brewhous 
for your naturall panes of birth, quhair in the said brewhouse, most ungodlie 
and unnaturallie, sufficient commoditie of help for preservatioun of the 
bairne being reddie to be had, gif your beistlie and unnaturall conditioun 
maid hetuex zow and zour companion incestuous harlott, father of ye said 
bairne, for ye more eisie murthuring of ye same, had not maid zow refuis all 
help, In want quhairof, being lokkit with your handis most maliciouslie 
within ye said brewhous, having beastlie borne the said bairne and being 
delyverit thairof, ye band the said bairne in ane round hardin claith quhair 
in ye smwirit the said infant casting the samen most beistlie and un- 
naturallie behind ane malt seck: and yat same nycht at evin ze tuk it up 
and rollit it in your garvett and gaid be the baksyde accompaneit with 
Crystiane Lawder dochter to the said W™. Lawder to Noreis Port nather 
making hir nor zour sister privie to zour disperat and ungodlie deid and 
lyk unnaturall intentioun, quhair ye remaneing ane space directit the said 
Crystiane to gang ane errand to John Symsoun eldaris hous, And in hir 
absence gaid to the dyk syde besyde the watter and thair privelie and maist 
beastlie scraipit ane hoill with your handis, laid the bairne in the same, and 
coverit it with ye muldis of ye dyk, and thair left it and come hame to your 
sisteris hous, and thairin remanit quhill the Sonday thairefter: And the 
bairne being by Goddis provydence fund upoun ye Setterday and laid to 
the croce and search maid throw the toun for the mother of the bairne, ye 
lay hid quhill the Sonday and then past doun to Abirlady, and thair abaid 
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aucht or ten days with zour said incestuous harlott in quiett maner, till ye 
had recoverit that vyll bodie of yours, and maid zour milk to go from your 
papes, that ye might ye more . . . convey your incestuous harlottrie and 
murthure, quhair being in some sort recoverit and understanding the just sus- 
picioun had of you for the said incestuous murthure, fearing searche maid for 
your apprehensioun, by zour incestuous harlott and conjunct murthurer his 
counsall, advyse and command, was directit from his hous in Aberlady on 
horsbak with his sone W™ by nycht to the linkis of Leith, quhair being 
left, thou having restit thy self ane schort space, and the boy departing 
from zow, thow conveyit thyself to Leith, thairefter to Fyffe, fleying con- 
tinuallie thy apprehensioun least thow suld ressave condigne punischment 
for thy haynous crymeis: And sua continuallie from tyme to tyme and 
from place to place fleying, being accompaneit with the worme of thy con- 
science and the just judgment of God, quhilk evir hang iver thy heid, till by 
His mercie thow was apprehendit. Quhilk haill premises thow cannot deny. 
And last thow ar accusit for continwing ane vylle harlott and incestuous 
adultress sine evir thow hes bein hable to offend God in that behalf, And 
ane contempnar of all gude ordour and discipline of ye Kirk . . . be all 
meanis to cloik and cover thy vyll abhominable adulterie to ye reproche of 
Goddis ministerie. 

And the said Margaret being inquirit and accusit upoun the _haill 
pointis of the said dittay confest the haill pointis thairof except the 
actuall murthure of the saidis bairnis, quha allegit the first thairof to 
have deit, and the last bairne scho deponit was borne bot quhidder quick or 
deid scho knew not, bot immediatelie efter the birth thairof scho rollit 
the samen in the said hardin claith and caist the samen behind the said 
malt seck as said is. 


Chancellar, Davin Forrest. 


The haill assysse, all in ane voyce be the mouth of David Forrest, 
chancellar, findis and declaris the said Mergret Alexander gyltie of the 
filthie and incestuous adultrie committit be hir with the said Patrik 
Lermonth, lying and continwing thairin be the space forsaid, and of the 
cruell and abhominable murthuring of the saidis bairnis gottin betuex hir 
and the said Patrik, for conceilling the said vitious harlottrie, the first thairof 
borne in Aberlady and the last borne in Hadingtoune the xxi day of March 
last bypast in W™. Lauderis brewhous and for... thairof efter hir 
unordinar and unnaturall birth dispatche the samen immediatlie efter the 
birth thairof and careing the samen the same day under clude of nycht 
privilie to the watter syde, earding and hyding the samen under the 
dyksyde. And als findis hir giltie of the remanent haill heidis and pointes 
of the said dittay and fylis hir thairof. And thairfoir ye Judges foirsaidis 
decernit and ordanit and it wes gevin for dome be the mouth of W™. Sinclair, 
dempster: That ye said Margret Alexander salbe takin furth of this 
Tolbuth and in exemplarie maner, to hir reproche and schame, conveyit be 
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the lokman directlie furth of the Tolbuth to the brewhous quhair scho bure 
and murthurit the said bairne, and thair to gif opin confessioun of hir 
actioun, from hence to the part quhair scho maist cruellie and vnnaturallie 
did hyde the said bairne under the dyk at the watter syde, and thair to gif 
testimonie of hir unworthie behaviour and present repentence thairof, And 
from thence to be conveyit directlie to the kirk yaird quhair the said bairne 
was bureit, for ane examplar terrificatioun to all Godles harlottis to flie and 
abhorre the lyk mair nor beastlie behaviour, and with hir same handis quhair 
with scho first skraippit the hoill at the watter syde to hyde hir said adultrats 
and incestuous murthure, to skraip out hir said murthurit bairne out of the 
grave quhar it presentlie lyis, to the greater testimonie of hir ignominie : 
And last it was decernit be the saidis Judges and gevin for dome be the said 
dempster, that the said Margret Alexander salbe conveyit fra the said Kirk 
yaird to the Mercat croce of Hadingtoun, and thair upoun ane skaffald to 
mak ane oppin confessioun of hir wicked lyfe, incest, adultrie, and maist 
uncaturall and detaistable murthuries, and thairefter to be publicklie 
hangit to the deid upoun the gibbit at the said croce, and efter hir death hir 
twa armes fra the elbak doun to be struken off, the ane to be affixt and 
hung upoun the port of Hadingtoun callit Noreis Port neir to the part quhair 
the said last murthureit bairne was fund, and the uther to be conveyit to 
Abirlady and hung upoun ane pyke or staik of tymmer, to le hung and 
cheinziet, to remane to the terror and example of utheris quhair hir crymes 
and fylthines war maist oppinlie knawin, and scho abusit hir self and 
begott the said last bairne. Quhilk was gevin for dome. 
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